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I.

Introduction

In our previous trend, we focused on search advertising, which is only one aspect of digital
advertising and here, we move on to digital advertising. We all are familiar with display
advertising, which we have seen in traditional markets in form of billboards, banners,
printed ads on newspapers etc. Taking the same concept on digital market will make it a
digital display advertising. We see it when we open any website or on our Facebook and
Insta feed. Big media industries spend more on display advertising than they do on
traditional models of advertising. This may be because, unlike traditional display
advertising, online display can be
targeted depending on the consumer
using their data. With increasing
technology and better algorithms,
advertisers

can,

apart

from

increasing brand awareness, may

Armed with improved technology, display
advertisement has taken the world by storm.
Hence, need has come for competition
regulators to be novel and nimble to assess
competition concerns related to it.

increase conversion rate of these
advertisement.
While the search advertisement may have a better conversion rate due to its specificity,
the business model is slightly different as advertisers bid on keywords. Display
advertisement, on the other hand,

We have placed reliance on CMA report on
manner of operations. However, it is desirable
for CCI to involve their powers of advocacy
and conduct an in-depth market analysis of
this sector.

works in a different domain and with
immense amount of data, the system
may eventually even create a need
for a consumer, with a personalized
advertisement. The CMA report has
noted that with increasing conversion

rate of display advertising, there might be little competition between search and display,
however, in conclusion, it was observed that these two markets are not interchangeable.1

1

CMA Report, Para 5.147.
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II.

Sub-classification of online display advertising

There can be different classification on basis of ad format (video and non-video) and ad
platform (open display model and owned and operated) and the market shows limited
substitutability.2 Video display advertisement is most prevalent on platforms such as
YouTube, Facebook, and Instagram, amongst others. Based on ad platform, they are
classified in following two categoriesOpen display market
Open display market is online display advertisement market where several publishers
compete in a real time auction to sell their ad inventory to advertisers, who compete for
those ad inventories simultaneously. These publishers can be any website such as online
newspapers. This market works through intermediary chains that connect publishers with
advertisers. Google has majority share of this intermediary market between advertisers
and publishers.

Figure Display advertising in open display. Here economic times is a publisher and TATA is advertiser. Source:
economic times website

2

CMA Report, Para 5.23.
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Owned and operated
The owned and operated advertising channel is primarily occupied by large social media
service providers, which sell space on their platforms (their advertising inventory) directly
to advertisers. This channel is often referred to as a
“walled-garden” – i.e., it is a closed platform where
users experience and interact with services, apps and
content that is presented to them by those in control
of the concerned ecosystem. For example, an
advertiser can purchase inventory on a social media
platform using tools and services offered by the
platform itself, (such as Facebook Ads Manager in
case of Facebook), which then appears on the
platform or its audience (such as the “Facebook
Audience Network”3). This channel is different from
the “open display” model described in detail below,
where instead of a single source publisher, there are
a wide range of publishers (for e.g., blogs, online
newspaper websites, etc.) which compete to sell their
inventory to a wide range of advertisers through
complex intermediation services offered at various
levels of the ad-value chain.
It is pertinent to note that even though open display and owned and operated function on
different model, they may be considered substitutable from the perspective of consumers
(which are advertisers and publishers in this two sided market) and may fall within same
relevant market. As such, the CMA report notes that there is limited substitutability
between video and non-video display advertising, since the decision on whether to have

3

Facebook Audience Network consists of the available sources of ad inventory, such as Facebook Feed,
Instagram Feed and Messenger pages of users. This has been explained briefly while explaining
Facebook’s business model below.

4

sarvada

video advertising depends on the specific advertising campaign and its branding
objectives. As such the decision on whether to have video or non-video advertising is
based on inputs and decisions made in the initial stages of the campaign by creative
heads, and thus has very limited substitutability for advertisers.4
Market studies have shown that both Google and Facebook are the only two firms which
possess significant amount of market power in the market for digital display advertising.5
In this respect, we note that even though the CCI has observed in a number of decisions
that there can be only one dominant entity in a market, we believe that the Competition
Act, 2002 (“the Act”) has ample scope to deal with issues which may arise when there is
more than one dominant entity within one relevant market and considering this sector, we
believe that CCI should be nimble and adopt to the changing market realities to ensure
that competition concerns are adequately dealt with.. However, as we discuss below the
open display and owned and operated market, we will primarily focus on how Google
and Facebook operate in these markets and the competition concerns related to them.

4

CMA report, Page 218.
CMA Report, Page 5. Also see Opinion no. 18-A-03 of 6 March 2018 on data processing in the online
advertising sector by Autorité de la concurrence
5
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The above chart (Taken from Figure 5.9 of the CMA Report), shows us the division of
expenditure share in display advertising in UK.

III.

Open display Advertising model

There are two ways for publishers to sell their ad inventories to advertisers. First is directly
approaching the advertisers. While this may be feasible for big enterprises, who are in a
position to directly approach and negotiate with the big advertisers, the same is not
feasible for smaller websites. Therefore, they use ‘programmatic advertising’. In this
structure, there are intermediaries run by algorithms, that automatically connect number
of publishers with number of advertisers in real time. Publishers get benefitted by real
time bidding, run by these intermediaries. It replaces human negotiations by digital
campaigns run by algorithms, which optimizes the business in digital advertising.
According to Statista, programmatic advertising in 2019 was 41% of total digital
advertising expenditure and will reach to 74% of market share by 2022.6
With this exponential rate of growth, it is pertinent to look the market from competition
perspective. To analyze the competition concerns in programmatic advertising in display,
it is first important to know how does this model works. Programmatic advertising in open
display is a complex model, which is changing rapidly. Herein, we will try to simplify the
same for the purpose of understanding the competition concerns. However, as
mentioned, as the technology changes, there are several entities, that integrate different
functions so that same platform can provide services of different levels so as to reduce
the number of entities involved in intermediation chain.

6

https://www.statista.com/statistics/894668/india-direct-programmatic-ad-spend-digital-ad-industry/
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Before we analyze the process, lets enlist the key stakeholders in this process
Table 1:
Key Term

Description

Publisher

Publisher is the entity that sells ad inventory or ad impression on their
website to advertisers.

Advertiser

Advertisers are entities that purchase ad inventories offered by
publishers either directly or through bidding.

Ad servers

This is an AdTech used by publishers and advertisers to manage their
ad campaigns. It provides them tools, like creating slots and creating
advertisements, managing and collecting relevant data pertaining to ad
campaign. They make the decision about what ads are shown on the
website and collects data for advertisers for a better insight (such as
performance of their ads). There is an ad server for publishers (first
party ad server) and advertisers (third party ad servers).

Supply side SSP conduct automated selling of ad inventory of publishers. It
platforms

connects publishers with ad exchanges, ad networks, DMPs and DSPs

(SSPs)

and to sell inventory.

Demand

Advertisers use DSPs to manage their purchases automatically, which

Side

connects them to Ad Exchanges, where buying of publisher’s ad

Platforms

inventory takes place.

(DSPs)
Ad Networks

Ad networks and SSP/ DSP perform essentially the same purpose but
while SSP/ DSP offers RTB and serves smaller players, Ad networks
are contacted by big brand advertisers.

7

7

With evolution of technology

https://clearcode.cc/blog/what-is-an-ad-network-and-how-does-it-work/
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and competition, there is an increasing blurring lines between Ad
networks and SSPs.
Ad

It is an Ad tech that facilitates buying and selling by connecting SSPs

Exchange

and DSPs. However, it is pertinent to note that with growing technology,
same platform may perform the sole of SSP and Ad exchange both,
such as Google Ad Manager.

Data

These platforms allow several participants in the intermediation chain to

Management manage and analyze their data and integrate with third parties.
Platforms

Now, lets take a very simple and rudimentary explanation of this model as can be seen
in the following chart.8

Figure: Intermediation in open display advertisement (Source: Clearcode)

As we can see in the figure above, there is a publisher, who provides ad inventory (ad
space on any website) for sale, and there is an advertiser that bids on the ad inventory.

8

https://clearcode.cc/blog/dsp-integration-ad-exchanges-ssp/
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The entities involved from publisher’s side are part of supply side and entities involved for
advertisers are a part of demand side. The supply side and demand side are connected
with Ad exchange where both the sides meet.
Thus, the manner it functions is as follows:-

Publishers use Ad servers to manage their advertisement. Using ad servers, they
can directly sell their slots to advertisers. However, they can also connect
publishers to supply side platform (SSP) that has a role to streamline the process
of intermediation.

-

SSP is connected to Ad Exchange, which notifies it whenever any as inventory is
available for selling on Publisher’s platform.

-

The Ad exchange forwards the information to the demand side of the chain, where
DSP notifies the advertisers through their Ad servers that an ad inventory is
available where they can place their bid. Advantage of programmatic
advertisement is that all this process takes place within a spit of a second.

Herein, auction takes place at three different levels. First bidding takes places among
several advertisers within one DSP. It is pertinent to note that advertisers may connect
with more than one DSP also.
These auctions within a single DSP were earlier based on second price auction model,
which means even if there is a huge difference between bids on first and second position,
the winner will not have to pay the actual quoted price, but only slightly more than the
second bid. For example, if winner bids for Rs. 150 and 2nd bid is Rs. 100, winner may
only have to pay Rs. 101.
Since, there are simultaneous auction within several DSPs (as explained above), there
was a possibility that a publisher might lose out additional profit from it. Therefore, Google

9
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has introduced first price auction last year.9 Once, there is a winner is a particular DSP,
in the second level several DSP will compete with each other within the associated Ad
exchange. Finally, multiple Ad Exchange will compete with each other in a first price
auction which will decide the final price that publisher may get. Noted legal commentators
and jurists have explained this concept, with the assistance of such jurists, the following
chart may help us to understand the model

Figure: Open display advertising model

Google’s Ad Manager will move to first price auction, Available at: https://adage.com/article/digital/googleadx-moving-a-price-auction/316894
9
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IV.

Google’s Position in Intermediation

While the innovation and business strategies of Google are commendable, the strong
position of Google may give rise to anticompetitive concerns. When it comes to open
display advertising where publishers through intermediaries, Google has high market
share in the intermediation chain as noted in the CMA Report. Since there is no such
precise data for Indian market, we proceed with an assumption that there is a possibility
that market structure may be similar in India also. Following chart will help us understand
Google’s strong position as mentioned in the CMA report.

Figure: Google’s position in intermediation market [Taken from Figure 5.15 of the CMA Report]

As pointed above, now same entities are providing different functions. As evident from
the above chart, Google Ad manager unified ad server, SSP and Ad exchange into one
single platform.10 Similarly, Google unified its DoubleClick advertiser products and
Google Analytics 360 into a single brand, Google Marketing Platform.11

10

Introducing Google Ad Manager, Available at:
https://www.blog.google/products/admanager/introducing-google-ad-manager/
11 Id.
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Further, as pointed out in the last trend and repeated herein for the sake of completion,
due to inherent conflict of interest, Google may leverage its dominant position in search
advertisement market to expand their market power in open display advertising. Using
strong customer base of search advertisements, Google can provide incentive to use
Google’s services in another market of display advertisement. Further, as noted in CMA
report, huge data collected by Google in search advertisement market may be used in
open display advertisements to provide better targeted advertisements. 12 As we can see
from the chart below, there is a supply side and a demand side. On perusal of market
structure, we find that Google has control over both side of the market, thereby raising
inherent issues of conflict of interest.

Therefore, there is an incentive for Google to increase its reach in display advertisement
and cull out maximum profit from
both the side. There can be several
arrangements such as, tie-in of
services offered in search and
display advertisement

12

The tech companies work on motto to buy
what they cannot make. They have shown a
great propensity for acquisitions which have
not been checked by these regulators.
Perhaps, it is time to think outside the box on
checking their anti-competitive conduct if any.

CMA Report, Para 5.267-5.268.
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This position of Google has been strengthened by series of acquisitions over a period of
time, as listed in the table below13Table 2: List of Important Acquisitions by Google
Entity Acquired

Purpose

DoubleClick (2007) Google used it as a publisher ad server and ad exchange, which
eventually formed the basis AdX and Ad server of Google, which
is now known as Google Ad Manager.
AdMob (2009)

It is a technology used for serving ads on mobile aps and was
developed into Google’s AdMob service.

Invite Media (2010) Google evolved this technology into DSP product Google DV360.
AdMeld (2011)

It was an SSP which was later merged into Google AdX.

Adometry (2014)

It was an analytics and attribution provider which was later
merged into Google Analytics

mDialog (2014)

A video stream management service that was acquired to improve
DoubleClick video advertising.

Directr (2014)

Company that was acquired to improve their video display
advertising

Famebit (2016)

Acquired by Google to integrate with YouTube to help creators
connect with advertisers.

V.

How Facebook Operates in Owned and Operated Model

A rudimentary model of Facebook hereinbelow

13

Based on CMA Report, Box 5.1.
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USERS
3rd Party Websites

Apps

Facebook Business Tools
• FB Login & Account Kit
• Social Plugins
• FB App Ads

Facebook Business Tools
• FB Login & Account Kit
• Social Plugins

Ad Manager

Advertisers

Location
based
targeting

Demographic
targeting
Behaviour
based
targeting

Age
based
targeting
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As can be seen there, a user interacts with Facebook in mainly three major ways. A user
shares its data on the Facebook.com platform while it creates its profile and interacts over
the platform. This is the most direct interaction that users have with Facebook and can
be seen as a natural interaction within a social network. Users get a customized website
from Facebook when they sign-up on the platform, which is divided into 3 sub-sites, i.e.,
the profile page, the start page and the “find friends” page.14 Apart from the facebook.com
platform, users can also communicate using Facebook’s messenger service. Facebook
also offers a diverse range of services integrated within the platform, such as
marketplaces (where buyers and sellers interact for used goods), a “groups” feature
where anyone can create groups for communication within identified communities as well
as a host of other diverse functions such as event organisation, job search, weather
forecasts or fundraisers.
Since Facebook operates in the owned and operated model, it is imperative to have
access to varied and vast inventory. Facebook has created this diverse range of
advertising space in form of the user’s newsfeed, messenger as well as more recently,
Instagram. It has been reported that Facebook also wishes to use the WhatsApp platform
as a driver for growth of its advertisement model.
Advertisements can also be spread via third-party websites and apps outside Facebook
if they are connected to the Facebook Audience Network.15 In addition to this, the
Facebook App Ads gives mobile app providers the opportunity to advertise their apps on
Facebook.com, Instagram or the Facebook Audience Network.
Advertisers can set the budget and timeline for their campaigns and create their contents
by selecting a format, uploading photos, and deciding on the content. Advertisers can
then also control where the ads are placed amongst Facebook’s diverse range of
publishing space from a dedicated portal for businesses to manage their ad campaigns

14
15

Para 20, FCO Decision
Para 40, FCO
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on Facebook, known as the Facebook Ads Manager. A screenshot of the various
platforms and publishing spaces that advertisers can choose from here is shown below:

Advertising on Facebook works as a function of processing the vast swathes of consumer
data that can be generated from users’ reactions to posts, messaging, interaction with
services offered on the platform, etc. and using it to offer consumer cohorts to advertisers,
who can choose their audience. This is the way advertisers are able to make tailor-made
advertisements for targeted groups and benefit from targeted advertising.
Advertisers can choose their audience from a vide range of metrics such as location, age,
sex, language and other demographic and behavioural metrics, from the Ads Manager.
16
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The extent of granularity with which target groups can be created, can be shown by way
of a few examples. For instance, targeting based on location of users can be broken down
to “Everyone in this location“, “People who live in this location“, “People recently in this
location“, “People travelling in this location”. Similarly, demographic indicators can be
specified to the tune of “Education", “Financial”,
“Generation”, “Home”, “Life Events”, “Parents”,
“Politics”, ”Relationship”. Advertisers can also
create

custom

audiences,

whereby

the

advertiser shares its own consumer data and
Ads Manager helps identify the consumer
groups that match with the criteria mentioned.
Similarly, Facebook can also help advertisers
create lookalike audiences which consist of
Facebook users who are “similar” to their
customers and are thus potentially interested in
their products. Once the advertiser has entered
the relevant metrics for focusing on the desired
consumer cohort, the advertisement can then be shown to that audience.
Finally, Facebook also offers its Facebook Business Tools, which consist of a variety
of tools and products that utilize the network’s reach and information as well as the access
to Facebook users for various business uses. While there are a host of different business
tools offered by Facebook, we focus on “Social Plugins Tools” and the “Facebook
Login and Account Kit”.
Social plugins, once incorporated, the companies then allow users of their apps or
websites to integrate and share their contents in the Facebook.com social network in
various ways. Plugins serve to create buttons in a website or app such as “Comments“,
“Embedded comments“, “Embedded posts“, “Embedded video player“, “Group Plugin“,
“Like” button, “Page Plugin“, “Quote Plugin“, “Save“ button, “Share” button. Facebook also
gets data from these plugins, as the integration of Facebook Business Tools gives
17
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Facebook a direct connection to the website or app so that user data goes directly to the
Facebook server when the website or app is called up or used, even when the person
visiting the website or using the app does not activate the interfaces.16 The wide variety
of data that Facebook can glean from this include, inter alia, the operating system used,
device model, vendor, screen size, processor cores, total storage space, free storage
space, name and version of the app used, the http header record and IP address as well
as the time zone.17
Facebook also provides its “Facebook Login” and “Account Kit” as business tools for
supporting the login process on third party websites. Users identify themselves with their
Facebook registration data (e-mail address or mobile phone number and Facebook
password) on third-party websites with “Facebook Login”.18 Similar ranges of data sets
an also be produced from these tools.
Using all of these varied sources of acquiring customer data, Facebook then proceeds
with providing advertising services to advertisers, who join through the Ads Manager.

VI.

Facebook’s position in Owned and Operated Advertising

Facebook has been found to be the platform with the most extensive consumer network
across various social networking platforms, and has the ability to offer a more diverse
range of services to its consumers than its competitors.19 In addition, market studies have
also reflected that while there may be other social networks in the market which have
entered the market recently or have also grown, (like LinkedIn, Snapchat, TikTok, etc.),
none of them offer the extensive portfolio of services as Facebook, though they might
compete against specific services that Facebook provides on its platform. For example,
LinkedIn is seen as a professional network, and in this respect can never truly be
substitutable with Facebook for consumers. Rather, LinkedIn competes with a specific

16

Para 139, FCO Opinion
Para 141, FCO Opinon
18 Para 63, FCO Opinion
19 Para 3.197 CMA Report
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facet of Facebook’s service of Facebook Jobs. Similarly, TikTok (before it was banned in
India), which is used to create and share short form videos, competes amongst others,
with Facebook Watch.

As a result of its broad array of services which meet a wide spectrum of consumer needs,
Facebook becomes increasingly attractive to a broad range of consumers. This broad
user network also becomes valuable to individual consumers (direct network effects) as
also for advertisers looking for a platform to deliver digital advertisements in various forms
(indirect network effects). This sense of value attributed to Facebook by its users and
advertisers is also reflected in
Facebook’s

FB has captured the entire social media circle on its
platform coupled with Instagram and WhatsApp.
There is a possibility that Facebook may have used
their position in social media market to protect
their position in the advertising market.

revolutionized

growth,

which
social

networking platforms when it
entered the market in 2004
starting as a local campus
platform. As of the first quarter

of 2020, Facebook has more than 1.73 billion daily active users and 2.6 billion monthly
active users across the world.20 When these figures are contrasted with the total number
of active internet users, which is roughly estimated to be around 4.4 billion users, this
translates to more than 59% of active internet users in the world logging on to Facebook
at least once in 30 days. There is currently no other social network platform that
commands such an expansive user network. This trajectory of growth can be seen in the
following graphs.

20

Facebook Q1 2020 Earnings, Available at:
details/2020/Facebook-Q1-2020-Earnings/default.aspx

https://investor.fb.com/investor-events/event-
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Figure : Number of monthly active Facebook users worldwide. Image Source: Statista

As mentioned above, Facebook has grown its user base exponentially since 2004 to a
point where more than half of the internet-using population in the world logs into Facebook
at least once in 30 days.
Further, market share insights further help in cementing this observation. Facebook’s
market share is many times more than its closest competitors and has continued to
remain in the >65% category for extended periods.
However, comparison with other social media networks as indicated in the below
mentioned graphs may not give the actual position of strength Facebook enjoys. This
happens particularly because there are many social media platforms, as mentioned
above, that do not compete with Facebook to be an alternative social media network for

20
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users. Rather, these players provide specialised services that may compete with some
feature(s) of Facebook (case in point: Reddit does not compete with Facebook as an
alternative social media platform – rather, it competes with the “Groups” feature of
Facebook). As we will note in the later sections of this paper, the overwhelming amount
of cross-visits from audiences of alternative social media platforms to Facebook suggest
that Facebook might be part of a narrower market (with an even higher market share)
than the one it is put in while being compared to social media platforms identified on the
basis of certain common characteristics. The lack of substitutes in the market certainly
support this assumption.

Figure: Social Media market share (worldwide) from June 2012 to June 2020. Source:
StatCounter21

As for its market share in India, Facebook is far ahead of its closest competitors.

21

https://gs.statcounter.com/social-media-stats#monthly-201206-202006
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Figure: Social Media market share in India from June 2012 to June 2020. Source: StatCounter

Facebook has been able to cement this position in the market owing not only to the way
it innovated and offered a better service to users, but also by way of having the foresight
to acquire potential competitors or services which can help in building a stronger portfolio
of services. Till date, Facebook

Like Google, Facebook has also increased its
presence through acquisitions. Perhaps, next set of
competition reforms should address these concerns

has already spent more than
USD 25 billion on more than 83
acquisitions, many of which are
for acquiring talent, and others
for implementing or creating

new Facebook integrated services to incentivize new and old users to join and continue
to use the platform, respectively. A series of key strategic acquisitions which helped
Facebook acquire its position of strength today have been briefly mentioned below.

22
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Table 3: List of Important Facebook Acquisitions

Entity Acquired

Purpose

Hot Potato (2010)

Hot Potato was another social networking platform, which was
acquired by Facebook for $10 million. Subsequent to the
acquisition, Hot Potato was closed and its employees were
brought to Facebook.22 The company focused initially on checkin based around events, and later moved towards check-ins
based on anything that you might be doing.23The services and
talent were deployed on the Facebook platform, allowing users to
“check-in” to locations and share it with their friends.

Snaptu (2011)

Facebook acquired this Israeli startup for an estimated $70
million. It makes Java-based feature phone apps and has
enhanced Facebook’s mobile app capabilities.24 25

Beluga (2011)

Beluga was a "mobile app and web service that enable[s] simple,
instant, and rich group messaging from your phone."26
This was a key acquisition for Facebook in its early days as it
helped Facebook develop its mobile messaging app. Facebook

Confirmed Hot Potato: Yup, Facebook Bought ‘Em, Will Soon Shut Them Down,
https://techcrunch.com/2010/08/20/facebook-buys-hotpotato/#:~:text=Them%20Down%20%7C%20TechCrunch,Confirmed%20Hot%20Potato%3A%20Yup%2C%20Facebook%20Bought%20'Em%2C,Will%20Soon%2
0Shut%20Them%20Down&text=As%20we%20noted%20nearly%20a,about%20%2410%20million%20in
%20cash.
23 Id.
24 Facebook acquires feature phone app maker Snaptu,
Available
at:
https://www.zdnet.com/article/facebook-acquires-feature-phone-app-makersnaptu/#:~:text=ZDNet%20Academy,Facebook%20acquires%20feature%20phone%20app%20maker%20Snaptu,for%20an%20estimated%2
0%2470%20million.&text=Facebook%20has%20agreed%20to%20acquire,for%20an%20estimated%20%
2470%20million.
25 Feature Phone Milestone: Facebook for Every Phone Reaches 100 Million,
Available
at:
https://about.fb.com/news/2013/07/feature-phone-milestone-facebook-for-every-phonereaches-100-million/
26 What Is Beluga, Facebook's Latest Acquisition?
Available at: https://www.theatlantic.com/technology/archive/2011/03/what-is-beluga-facebooks-latestacquisition/71945/
22

23

sarvada

also gained top talent as part of the acquisition in the form of
highly skilled ex-google employees.27
Instagram

Facebook acquired Instagram for $1 billion and is one of its most

(2011)

popular and publicized purchases. The acquisition of this photo
and video sharing social media platform was its largest purchase
at that time. It is reported that Facebook was willing to pay such a
huge price for Instagram because it didn’t want Google to buy it
before them. Further, the mobile app version of Instagram was
reported to be better than that of Facebook.28

Face.com

This acquisition, valued at around $60 million29, helped Facebook

(2012)

with facial recognition for its photos allowing Facebook to give its
users the ability to tag their friends using automatically generated
suggestions for who that person may be.

WhatsApp (2014)

Facebook acquired WhatsApp for approximately $22 billion,
despite the fact that in 2013, the app lost $138 million and brought
in only $10.2 million in revenue.30 The walloping premium was
paid at the time because of the access to a huge amount of
consumer data that WhatsApp had acquired through its service.

Oculus VR

Facebook bought Oculus VR for $2 billion. According to Mark

(2014)

Zukerberg, it was acquired to expand virtual gaming into all sorts
of virtual experiences including social networking.31

CTRL-Labs

Facebook acquired this startup for somewhere between $500
million to $1 billion. The New York based startup specialises in

27

Facebook Acquires Group Messaging Service Beluga In A Talent AND Technology Deal,
Available at: https://techcrunch.com/2011/03/01/facebook-beluga/
28 10 Reasons Why Facebook Bought Instagram,
Available at: https://www.forbes.com/sites/kashmirhill/2012/04/11/ten-reasons-why-facebook-boughtinstagram/#4326a3ddd1b1
29 Id.
30
https://www.investopedia.com/articles/investing/032515/whatsapp-best-facebook-purchaseever.asp#:~:text=When%20Facebook%20announced%20its%20plans,billion%2C%20or%20%2455%20p
er%20user.
31 Facebook to Acquire Oculus,
Available at: https://about.fb.com/news/2014/03/facebook-to-acquire-oculus/
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(2019)

allowing humans to control computer with their brain. This
acquisition will help Facebook in their efforts to develop
augmented reality applications that use a brain-computer
interface.32

However, just as Facebook entered the market in the presence of a an established
incumbent like MySpace and took the social network market by storm, essentially creating
a market for itself, it may not be possible that another Facebook would enter this market
and exert the same competitive pressures on Facebook owing to the various entry
barriers like network effects and tipping effects, which we discussed in the first trend.
When Facebook was launched, in 2004, it took it 4 years to overtake Myspace. By 2008,
Myspace had quickly lost much of its userbase.33 During the CMA’s market study,
Facebook submitted that Myspace lost a significant proportion of users due to its focus
on maximising short-term revenue through advertising rather than delivering long term
value to its users. Facebook proceeded to argue that this was a classic example of how
even the largest entry barriers in social media, are nevertheless, not unassailable.
However, upon analysis, the CMA noted the marked differences in the market between
2004 and the current position to which it has evolved which shows that a competition
regulator must always keep a watch out for the market and its trends. In particular, it has
been observed that Facebook’s current scale of two billion global monthly active users is
far greater than Myspace’s peak of 100 million global monthly active users. This,
therefore, implies that Facebook may have already successfully tipped the market in its
favour as compared to the situation Myspace was in its user base at its prime. Further, it
is not clear that the market had fully ‘tipped’ to Myspace in the first place. Myspace was
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Facebook agrees to acquire brain-computing start-up CTRL-labs,
Available at: https://www.cnbc.com/2019/09/23/facebook-announces-acquisition-of-brain-computing-startup-ctrllabs.html#:~:text=Facebook%20on%20Monday%20announced%20the,was%20lower%20than%20%241
%20billion.
33
https://www.telegraph.co.uk/technology/myspace/8404510/MySpace-loses-10-million-users-in-amonth.html
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the most popular platform for only a couple of years, at which time the social media market
was growing rapidly and monetisation of social media was in its infancy. By contrast,
Facebook has been the most popular social media platform for over a decade in a far more
mature market.34

In addition to this, another important factor to note is that it has become increasingly
difficult to compete with Facebook as it has consolidated its power in the social networking
space. This has been true even for competitors such as Google, with virtually no dearth
of investing capacity and a proven track record of success in tech industries along with
an almost limitless access to data. This is often illustrated with the example of Google+.
Google launched this service in 2011 as an alternative to Facebook, offering a host of
diverse features such as video chat; photo sharing; ‘circles’, a feature for connecting with
social groups; a ‘+1’ feature similar to Facebook’s ‘like’ button; and a ‘check-in’ feature
allowing users to log their location. While on paper, Google had everything required to
act as a strong competitor to Facebook including the network, presence and innovation,
Google failed to replicate its success across the tech industry through Google+ as vast
majority of consumer sessions lasted less than 5 seconds. The Google+ story serves to
show how entry with a service similar to that provided by Facebook is extremely difficult
indeed.35

VII.

Competition concerns in Display Advertising

We have discussed in detail, the manner of operations of Google and Facebook, in the
realm of digital advertising. While the technical aspects of advertising and manner of
operation of these algorithms are best left to experts, one point which is common in this
industry is the slew of acquisitions which are made by the Big Tech (Google and FB) in
this sector. It is noteworthy that most of these acquisitions were not filed for clearance

34
35

See CMA Market Report, Box 3.5
CMA Report, Para 3.219
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because of the threshold limits which are provided under the competition statutes of each
country.
Applicability of Section 3 to acquisition agreements?
In India too, the present thresholds are based on assets / turnover and there is an
increasing discussion to have a different threshold considering the specifics of each
sector or perhaps look at deal value as a criterion for merger approval under Section 5
and 6 of the Act. While the same is being deliberated among law makers for revising the
threshold limits, it is to be noted that CCI must be, and ought to, more proactive to analyse
behaviour and be nimble enough to assume jurisdiction to analyse such deals in the first
place. A probable way to analyse such deals may be a novel approach to include the
assessment of such deals under Section 3 (which deals with anti-competitive
agreements)
Section 3(1) of the Act reads as follows;
“No enterprise or association of enterprises or person or association of persons
shall enter into any agreement in respect of production, supply, distribution,
storage, acquisition or control of goods or provision of services36, which causes
or is likely to cause an appreciable adverse effect on competition within India.”
Thus, the coverage of Section 3(1) of the Act is very broad in scope which prohibits
agreements which causes (effect test) or likely to cause (object) test an appreciable
adverse effect (“AAEC”) on competition in India. Thus, Section 3 of the Act covers both

Services has been defined under Section 2(u) of the Act. “service” means service of any description
which is made available to potential users and includes the provision of services in connection with business
of any industrial or commercial matters such as banking, communication, education, financing, insurance,
chit funds, real estate, transport, storage, material treatment, processing, supply of electrical or other
energy, boarding, lodging, entertainment, amusement, construction, repair, conveying of news or
information and advertising.
36
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ex ante and ex post analysis whereas dominance analysis under Section 4 is an ex post
test.
Section 3 of the Act does not only encompass ex post analysis but also covers ex ante
analysis. Section 3 is couched in negative terms and mandates that no enterprise or
association of enterprises or person or association of persons shall enter into any
agreement of the nature described in the said section, which signifies the wide coverage
contemplated to carry out the mandate of the statute. The obvious purpose of Section 3
is to thwart any such agreement which is anti-competitive in nature and this provision
aims at ensuring healthy competition (please see, Excel Corp Care Limited v.
Competition Commission of India and Another, (2017) 8 SCC 47, at para 41.1).
The prohibition under Section 3 of the Act also covers agreement in respect of acquisition
which causes or likely to cause an AAEC in India. Acquisition has been defined under
Section 2(a) of the Act to mean, directly or indirectly, acquiring or agreeing to acquire—
(i) shares, voting rights or assets of any enterprise; or (ii) control over management or
control over assets of any enterprise. The aspect of acquisition has been intentionally
mentioned by law makers and thus, such agreement may be liable to assessment as such
under Section 3. While Section 5 and 6 operates in a sphere where parties to transaction
file their transaction for clearance, Section 3 deals analysis of all agreements. Thus, they
operate in different spheres and have different occupied fields. While, this interpretation
may of course be subject to challenge, time has come for CCI to become more novel in
their approach to ensure that deals, which otherwise may not be notifiable, are
scrutinized.

Further, the aspect of acquisition under the ambit of anti competitive

agreements is not covered in Article 101 of EU Treaty or the Enterprise Act, thus making
a strong case that Section 3 of the Act is much broader in scope and includes such
acquisition agreements, which are otherwise not notifiable.

28

sarvada

Applicability of Section 3 to other vertical and commercial agreements entered by Big
Tech?
Competition law enforcement deals with anti-competitive practices arising from the
acquisition or exercise of undue market power by firms that result in consumer harm in
form of higher prices, lower quality, limited choices and lack of innovation. One has to
keep in mind the objective which the Act attempts to sub serve and the mischief which it
seeks to remedy. Section 18 of the Act casts an obligation on the CCI to eliminate anticompetitive practices and promote competition, interests of the consumers and free trade.
The Act is clearly aimed at addressing the evils affecting the economic landscape of the
country in which interest of society and consumers at large is directly involved (please
see, Excel Corp Care Limited v. Competition Commission of India and Another, (2017) 8
SCC 47, at para 25 and 29). Thus, as has been mentioned by the Hon’ble Supreme Court,
the Act must be interpreted in the manner keeping the mischief rule in mind. It is submitted
that there is no bar under the Act to hold that an acquisition agreement cannot be
interpreted under Section 3(1) of the Act. The entire purpose of the Act is to ensure that
there are no practices which are carried out which causes a distortion in the market
(Section 18 of the Act) and to ensure that the Act prohibits the said mischief, the
legislature has ensured that no bar which states that one charging provision of the Act
applies to the exclusion of another charging provision.
Further, there may be cases wherein parties at different levels of trade, without involving
an abuse of dominant position, enter into an agreement which can cause or likely to cause
an AAEC, thus being considered void under Section 3 of the Act. It is to be noted that the
degree of market power required under Section 3 analysis is lower than a Section 4
analysis (please see, Consten and Grundig v. Commission, Joined Cases 56 and 58/64
and EU Guidance on vertical restraints, Para 97). Thus, without addressing the debate
as to whether the Competition Act allows for more than one dominant player (which is
being argued in Courts in India), the agreements by Big Tech with their advertisers,
publishers et al. in the past and future may also be looked from the lens of Section 3 of
the Act.
29
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A) GOOGLE
Strong presence on demand and supply side: Conflict of interest
First concern is that in this programmatic advertising model, Google has a strong
presence on both sides of the intermediation chain. As the CMA report notes, having
presence on both sides of market, there definitely is a conflict of interest for Google. It
gives immense opportunity to Google for engaging in anticompetitive practices to
squeeze the profit margin of publishers, charge more from advertisers, self-preferencing
its vertically integrated platforms and engage in practices to eliminate its competitors out
of busines. Following issues may emerge pursuant to Google’s conflict of interesti)

Self-preferencing
Taking advantage of having presence on both sides, Google may engage in
practice of self-preferencing. Having presence on several positions in the chain,
it has been easier for Google to create an ecosystem that may promote its own
platforms at various levels. Google is in the most advantageous position to
integrate its services and create an ecosystem. As we can see above, Google’s
share in Publisher ad sever is high (which may be in India also), which is right
at the beginning of intermediation chain, therefore, issue of self-preferencing
cannot be ignored. The Ad server may favour Google’s own SSP or Ad
Exchange through several ways.
Previously, Google has been accused of giving preference to its own Ad
exchange (AdX) previously by using ‘waterfall’ auction method. However, the
market came up with an alternative of ‘header bidding’, that pretty much ended
the waterfall system and forced Google to come up with its own alternative of
header bidding.
However, there can be many other ways of engaging in practice of selfpreferencing, including by entering into agreement with publishers and
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advertisers. In such a case, the conduct may amount to violation of Section
4(2)(a)(i) of the Act and / or under Section 3(4) of the Act.
ii)

Vertical integration of data
As noted in the CMA report, there are various instances where the same entity
provides different services in the intermediation chain and therefore, vertical
integration is a common practice for growth in display advertising market.37 In
theory, it will give a streamlined service that would attract more consumers.
However, there are potential competition concerns also attached to it.
Having such position gives an advantage to Google platforms in terms of data,
that may not be available to any other platform. There remains a concern
regarding huge data that Google collects at each stage. There can be no doubt
that Google’s ad tech platform has maximum amount of data regarding bidding
value, ad inventory and historical data, that might help it to calculate
appropriate bid to give advantage to its user in order to win. Moreover, having
such position gives an advantage to Google platforms in terms of data, that
may not be available to any other platform. For example, consider a situation
of artificial bidding using historical data. Since, there is no actual transparency
in bidding procedure, it is quite possible that using the information that Google
has collected over time, it may create an artificial bid to put figures such that
advertisers using Google’s platform may be given favour by publisher’s ad
servers.
Similarly, Google can share all the information that it may collect from various
platforms to its group entities in the intermediation chain. It will an informational
advantage to Google that no other platform will have. Such conduct may be
constituted as abuse of data as well which may be an anticompetitive concern.
We will take this point further in our discussion below.

37

CMA Report, Pg. 270.
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iii)

Possibility of one-sided intermediation agreements
Further, another important point is to assess how much do these intermediaries
charge as their commission. Google, having presence in the entire
intermediation chain may squeeze the maximum profit and the final amount
that a publisher gets may not be fair. The concerns has also been noted by the
CMA report where it notes that even though as per their estimation publishers
received 65% of the price paid by advertisers, the share may be much lower
considering additional costs that their analysis may not have been able to
cover.38 Similarly, few estimates pointed out that intermediaries may take up to
70% of the profit total value of transaction.39 Similarly, as explained above,
having presence on both side of the market, the prices may be artificially be
increased for advertisers also. It is related to lack of transparency and limited
understanding of the model by both, publishers and advertisers.
This is clubbed with the fact that small publishers and advertisers are locked
out of technicalities of the procedure and finding out where the money goes is
difficult.40 This was also visible in the CMA report where they could not assess
how much exactly do all the intermediaries charge of the total amount.
It is pertinent to note that previously, Google has been held guilty of putting one
sided restrictive clauses in agreement, that restricted Google’s rivals for placing
their adverts on publisher websites.41 The European Commission noted that
Google imposed several restrictions on publishers to restrict them from
engaging any third parties, and fined €1.49 billion for abusive practices in online
advertising.42

38

CMA Report, Para 5.237.
Are Losing up to 70 Percent of Your Media-Buying Budget,
https://www.entrepreneur.com/article/320315.
40 Ibid.
41 Pres release Available at: https://ec.europa.eu/commission/presscorner/detail/en/IP_19_1770
42 Pres release Available at: https://ec.europa.eu/commission/presscorner/detail/en/IP_19_1770.
39You
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Since there may unfair terms in the agreements entered by Google with both
advertisers and publishers, and there exists a strong possibility of
overcharging, the conduct may be in violation of Section 4(2) of the Act.
Needless to say, if we proceed with understanding that there can be only one
dominant entity, then also CCI can involve its jurisdiction under Section 3(4) of
the Act and assess if there is any agreement imposed by Google that may have
appreciable adverse-affect in the market.
Consumers lock-in
Google may argue that advertisers and publishers can always switch to different
platforms. However, it may not be that simple and feasible from practical point of view.
Firstly, as servers of Google have majority shares, and being better integrated with other
Google platforms, it will try to offer all the services through one platform only. It creates
an incentive for users to keep using Google’s intermediary services. It is important to note
that there is no actual difference between the entities performing different functions of Ad
server, SSP and Ad exchange, with development of technology (as we have already seen
in the case of Google Ad Manager).
In addition to that, it creates an impression for users (possibly correct) that Google may
give preference to publishers and advertisers linked to their platform. This creates a
reasonable apprehension for publishers of losing out on business. In theory, such an
integrated ad platform may be helpful for publisher with a streamlined process to offer
and reducing the share that each platform takes. However, such model needs a relook
from competition perspective as it as a potential to oust other players in the market from
business.
Another way by which Google locks in its consumer is through integrating platforms for
both, search and advertising digital advertising. This point is discussed in detail below.
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Undermining fair and transparent bidding
Initially, Google’s publisher Ad server (which holds a huge market share), gave
preference to Google’s AdX in offering the ad inventory. This was based on arrangement
that Ad server gave preference to Ad exchange on the basis of previous performance.
Therefore, even if the Ad exchange which was second in line offered higher price,
Google’s AdX usually got preference. This was ‘waterfall’ system that was used. Idea
here was that ad impression should not go empty. However, disadvantage was that
publishers lost potential higher revenue that they could have received from any other Ad
exchange.
To solve this issue, Ad tech vendors came up with a method of bidding called ‘header
bidding’, that enables publishers to collect multiple bids from several ad exchanges and
not only through their ad server.43 Essentially, this process gives an opportunity to see
the market value of their inventory, before going to their Ad server. It basically puts a
minimum threshold that now Google’s AdX would have to clear.
However, Google did not join this auction system, mainly by giving reason that such
procedure will increase the loading time for a page. To be fair, there were some concerns
such as privacy, unpredictability and involvement of multiple SSPs, leading to
inefficiency.44 Eventually, Google came up with a response by introducing the concept of
‘open bidding’.45 Open bidding offers similar benefits and resolves the issue of latency.46
However, the concern is that the Google has again taken bidding through its channel. It
is alleged that Google charges 5-10% of each ad impression won by its rivals.47 Further,
there again emerges the issue of transparency. As pointed in the previous concern,

43

https://clearcode.cc/blog/what-is-header-bidding/
For details, refer to https://clearcode.cc/blog/sequential-auctions-header-bidding-first-price-secondprice-auctions/
45 https://support.google.com/admanager/answer/7128453?hl=en
46 https://support.google.com/admanager/answer/7128453?hl=en
47 Roadmap for a case against Google
44
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Google has informational advantage over its rivals and the data it possesses can be used
to make the auction favorable to Google.
Linking DV360 to YouTube
Google’s display and Video 360 (“DV360”) is a platform that offers services like planning
campaign, designing, managing audience data, buying inventory etc. for advertisers.
Issue comes with the fact that inventory on YouTube, which is Google’s owned and
operated video advertising platform, can only be purchased through DV360. This
restriction by Google helps it to restrict advertisers’ choice in choosing their ad server. It
is pertinent to note that YouTube is the second largest market in terms of expenditure on
video display advertising. Herein, we submit that even though YouTube is not the biggest
platform in terms of expenditure by advertisers as per the CMA report, it has largest
market share in terms of video viewership, with more than 90% share.48
This position helps YouTube to attract some of the big advertisers. CMA report also notes
that some of the big advertisers use only DV360 as their single DSP due to exclusive
access to YouTube.49 Such practice by Google may amount to creating entry barrier for
other competitors. Once an advertisers is hooked to DV360 for using its as their DSP,
they may not look further for any other competitors. Such practice may be denial of market
access in terms of Section 4(2)(c) of the Act.
Furthermore, as noted above, YouTube is dominant in video streaming market. Google
by linking DV360 exclusively to the platform may be leveraging its dominant position in
video streaming market to secure its position in intermediation market of open display
advertising.
It is pertinent to note that Google has been found guilty of leveraging previously also in
India as well as in EU. For example, the Competition Commission of India (“CCI”) found
Google guilty of using its dominant position in search engine to promote its vertical
48

https://www.emarketer.com/content/netflix-struggles-to-gain-foothold-in-indian-market-youtube-benefitsfrom-increasing-digital-video-viewers
49 Para 5.219 CMA Report.
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services, which was in violation of section 4 of the Act.50 Similarly, there is an ongoing
investigation against Google in India where CCI has prima facie observed that Google
may be leveraging Android dominance to tie its application to android based mobile
phones.51
There is an increased probability that Google may be continuing similar conduct in digital
advertising market also.
Links between search and display
We have already seen that Google is dominant in search advertising market. However,
search inputs used therein are valuable data that can be used in display advertising.
Dominant position of Google in online search market gives it exclusive access to data
which can be very easily shared with the intermediaries involved in display advertising.
Using these data, Google may engage in practices to favor its own platforms to make
substantial revenues.
These concerns become real because Google Ads, that manages ad campaigns for
search advertising also provides services as DSP for display advertising.52 Firstly, it gives
an incentive to small advertisers to have only one platform for managing their ad
campaigns and secondly, it gives enough opportunity to Google to share valuable data
within their group entities to make most revenue. Therefore, Google may be leveraging
its market power in search advertising to benefit itself in display advertising.
In addition to the same, we cannot deny the possibility that Google may be using our data
from all the other platforms of Google and integrate those to improve their service. For
example, Google may use Maps to understand consumer preference and gather
additional data. We can notice that whenever we visit any places, like malls or restaurant,
Maps asks us to rate our experience there. One aspect is to provide the review but on the
other hand, it gathers more user data about preference. That data can be used to provide
50

Case 07 and 30 of 2012
Case No. 39 of 2018.
52 5.267, CMA Report.
51
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targeted advertising. This is something that rivals of Google would not have access to.
While this may be innovation as such since consumer experience becomes better, it may
lead to competition concerns in terms of exclusion of other competitors and data privacy.
The aspect of data privacy as an abuse is discussed below in detail.
Removing third party cookie
Google had announced in January 2020 that in order to build more ‘private web’, Google
will be blocking third party cookies from its Chrome browser.53 Although it may be a good
news and increase user privacy, but the some studies have pointed that competition
aspect has to be analyzed.54 This becomes more important because Chrome has more
than 56% market share in web browsing market.55
It has been pointed that even though it will prohibit third parties to access any data, but
the position of Google is such that it may rely on data that it gather directly, therefore
keeping it on a different footing.56 This will directly affect rivals of Google in intermediation
market and Google with its data integration strategy may eventually thrive its rivals out of
competition.
B) FACEBOOK
The Absence of Any Competitive Constraints on Facebook
Before we proceed to point out the specific competition concerns that may arise from
Facebook’s position and/or conduct in the market, it is important to take stock of why
Facebook does not face any competitive pressures. For this, it is important to note that
competitive constraints in the market depend, inter alia, more on demand-side
substitutability rather than the common characteristics across products. Therefore, one
may attempt to paint social media platforms such as Facebook, LinkedIn and TikTok with
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https://blog.chromium.org/2020/01/building-more-private-web-path-towards.html
Roadmap for a case against Google
55 https://blog.hubspot.com/marketing/third-party-cookie-phase-out
56 Ibid
54
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the same brush having common characteristics of social media platform (creation of a
user profile, feed with recommended content, etc.). However, as we had noted above
briefly, users satisfy distinct needs from distinct services, so that a user on TikTok would
not ideally look for professional networking opportunities and on the other hand, would
not share short-form videos with connections on LinkedIn in the course of the natural
interaction with the platform.
When we keep these background features of the market in mind, it is easy to see how the
ubiquity of Facebook’s offerings become a defining feature of its service.
-

The Facebook ecosystem, comprised of Instagram and WhatsApp, amongst
others, caters to a wide range of consumer needs across the spectrum. As a result,
consumers do not have an alternative to Facebook which provides the same level
of functionality and access to a similar broad set of networks as it does.

-

This feature of Facebook has led the CMA to note that Facebook may be operating
in an even narrower market than the broad social media set it used in the course
of the market study (which included YouTube) where it’s market share may be
even higher.57 This finding can also be substantiated from the consumer crossvisiting behavior analysis undertaken in the course of CMA’s Market Study in the
sector.58

57
58

CMA Report, See Footnote 151 at Page 121
CMA Report Page 123
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-

The results of the study (see Figure above) showed that users would usually use
more than one social media platform. The survey also revealed that in doing so,
consumers were not using other platforms as alternatives to Facebook but were
rather using it alongside Facebook. In all cases, the proportion of audience of the
alternative social media also using Facebook was close to 90%, showing that
Facebook was in fact a must-have social network, and other services were being
used in addition to and not in replacement of Facebook. 59

-

It is worth noting that during the CMA study, Facebook also submitted that
consumers often use multiple social media platforms and also ‘re-allocate’ the
amount of time they spend on social media between these platforms. As we will
see below, this argument had been raised by Facebook before various forum
without success, and the CMA also did not accept this contention.

59

CMA Report Para 3.193
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Debunking the “attention economy” argument
FB argued that it competes with other platforms in terms of time spent by users on the
platform. This is also reflected from the data collected during the CMA market study,
which shows that as users spend more time on YT (and other platforms), the time spent
by users on FB platform accordingly declines. In that sense, FB argues that it is competing
for users’ attention with a lot of other services which are also constantly vying for the
same. Ultimately FB says that all internet services are competing for the users’ time and
attention and this, therefore, becomes a defining market element.
Facebook’s Tryst with the Bundekartellamt
Germany’s Competition Authority, the “Federal Cartel Office” (“Bundekartellamt”/“FCO”)
has, very succinctly, debunked such submissions made by Facebook in its opinion finding
Facebook guilty of abusive conduct by imposing unfair and provisions in its terms of
service.60 The decision of the FCO was ultimately confirmed by the German apex court,
the Federal Court of Justice (“Bundesgerichtshof”).
-

The FCO had, in essence, found the terms of conditions imposed by Facebook as
part of its policy to be abusive because it did not offer a choice to users over the
extent of the company’s tracking and targeting of them. The court observed that
there was no option for users to have Facebook’s content “personalization” based
only on the data they reveal on Facebook.com. Instead Facebook would force
users to accept what was seen by Facebook as a “more intensive personalization
of the user experience”, which the court further noted was associated with a
potentially unlimited access to characteristics of their ‘off Facebook’ Internet use
by Facebook.61

-

Further, during a survey by the FCO, it was found that 75% of respondents stated
that the handling of data was an important factor in their choice of social network.

60

6th Decision Division B6-22/16, 06.02.2019
Please see the section where we describe the Facebook Business Model, as understood from the
Bundeskartellamt’s recent decision.
61
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However, despite the fact that significant numbers of Facebook users want to be
able to hand over less personal information to use its service, users are not able
to choose an alternative to Facebook because of the intense lock-in effects and
high switching costs for consumers to migrate to another platform. Further, as
noted above, there is virtually no other social network which has as broad a
network as that of Facebook. Therefore, this lack of competition was seen as
translating to a situation where Facebook did not have more privacy-friendly terms
because there were no competitive pressures from the market for it to implement
such terms. The German Federal Court has also noted that if thriving competition
existed in the social network market, there may well be a more privacy-friendly
offer from Facebook.

-

In addition to this, the FCO also noted various data protection principles
encapsulated in the GDPR which were violated by Facebook’s use and tracking of
user data across non-Facebook use as well, using various Facebook Business
Tools. In particular, the FCO also stated that the defence under Article 6 of the
GDPR, which allowed the processing of user data for achieving the objects of the
terms and conditions users had consented to, was not available to Facebook since
it was apparent from Facebook’s terms and conditions that it ultimately provided a
social media service to its users. In this context, its intensive tracking of user
behaviour across non-Facebook sites was not strictly necessary to provide its core
social media services.

-

Facebook had also sought to argue that such terms were nothing more than
industrial standards, and that many companies dominant in their respective
spheres of operations had such terms in their agreements. The FCO however,
dismissed this argument and held that the behaviour of third parties, which may
also be violating data protection law cannot be conventionalized to become the
“established industrial standard“.
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Bundekartellamt’s response to FB’s “attention economy” argument
The FCO, in its decision, stated that defining the market in the way Facebook did, i.e., as
a market for the users’ time or attention, turned the “users” into the product. The FCO
also noted that this was an argument which was extended by other stakeholders providing
online services. However, the FCO ultimately proceeded with analysing the market
definition by applying demand-side substitutability by Facebook’s users as the yardstick.
The FCO noted that the fact that the consumer facing side of the market may be provided
a service that was free of charge (in monetary terms) did not take away from the fact that
Facebook provided a service to its users, which ultimately satisfied an economic demand.
The FCO further pointed out the fallacy in Facebook’s approach in definition of the market
by applying it to paid services, all of which ultimately compete for their customers’ incomes
while budgets are limited. However, this does not justify defining these markets as
“market for income”. The user, therefore, remains a customer, even if the service is
available for free and the “time or attention and the data the users enter replace the fee
and can be seen as a compensation for the service”.
The CMA’s response to FB’s “attention economy” argument
Further, the recently concluded CMA Report has also take into account Facebook’s
attention economy paradigm while defining the market and instead of finding that FB and
YT compete on providing social media services generally, has concluded that Facebook
competes most closely with YouTube with respect to its video watching features rather
than its wider consumer offering. This finding has also been buttressed by the findings in
the annual report “Online Nation” for 2019 prepared by the Office of Communications
(“Ofcom”),

the

regulatory

and

competition

authority

for

the

broadcasting,

telecommunications, and postal industries of the United Kingdom. Ofcom’s report
revealed that users most commonly valued ‘Keeping in touch with friends and family’
when accessing Facebook, an activity not commonly valued when accessing YouTube.
In contrast, users most commonly value ‘Watching videos’ when accessing YouTube.62
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Ofcom (2019), Online Nation, p.132.
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Deliberate curbs on interoperability
Social Media Platforms may allow its services to interoperate with third party
products/services, which can include mobile apps, websites, messaging bots, etc. This
interoperability is made possible by having access to open source APIs, on which a
diverse range of different services and tools can be built to enhance user experience on
the third party services. Interoperability also presents the unique possibility of curbing the
competitive constraints created by network effects which erect barriers to entry and
expansion. This is done, for example, by way of Facebook’s Sign On tools, which allow
users to access a range of applications and services through simple log-in features. This
may in turn, encourage users to engage with new platforms.
Evaluating conduct …
However, by controlling the interoperability that is available, incumbents can affect the
competitive threat they face.63 Facebook is in a position to deny market access to its
competitors by worsening smaller competitors’ offerings to consumers by degrading the
functionalities enabled through interoperability or removing the service entirely. As
illustrated with a live example of what happened with Vine (illustrated below), this may be
done by Facebook as part of implementing a policy change or on a targeted basis, where
Facebook revokes access to its APIs to specific third-party developers. This opens a host
of issues that may have to be evaluated by analysing exclusionary conduct manifested
by Facebook (under a Section 4 analysis).
… from an Abuse of Dominance Perspective – Denial of Market Access?
Facebook’s huge consumer base puts an application/service provider (partner app) in
reach of its wide audience. Therefore, for many such service providers, interoperability
with the platform may be the key to success. However, there has been evidence of
Facebook targeting its rivals and revoking interoperability arrangements which reduces
the value derived from the partner app.
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CMA Report, Para 3.228
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This was shown in 2013, then Twitter acquired the video sharing platform “Vine”. As the
CMA Report has illustrated with this instance, prior to the acquisition, Vine users were
able to find friends they already knew on the Facebook platform through Facebook’s ‘Find
Contacts’ feature. However, following its acquisition by Twitter, Facebook removed Vine’s
access to this API. In doing so, Facebook was able to degrade consumers’ experience of
Vine and reduce the platform’s competitive threat. Vine was discontinued by Twitter in
2016.64 This is a classic case where Facebook, occupying a dominant position in the
social network market, denied market access in form of revoking certain features that
made the competitor’s platform attractive for its native users.

…by evaluating agreements
Yet another way in which interoperability can be exploited is to introduce unfair and
exclusionary terms in Facebook’s social plugin tools. As a result of (i) the important source
of consumer data metrics, as well as (ii) access to a larger consumer base that the social
plugin provides, Facebook may require its business users to reject plugins from
competing social media platforms. Owing to its unparalleled reach, business users would
in most cases opt to partner with Facebook and in the process be excluded from the reach
of other demographics which it could have accessed from rival platforms. Rival platforms
also suffer from a dearth of content if the same is implemented by Facebook aggressively.
Such a conduct could also be evaluated under Section 3(4)(b) or Section 3(4)(d)
depending on the type of restriction imposed by Facebook in its agreements. It is
important to reiterate that the definition of agreement, as noted above, is couched in wide
terms under the Competition Act. An agreement, in particular, also takes into account the
actions taken by parties.

64
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Leveraging Concerns
Facebook has been entering other markets and diversifying its consumer offerings for
quite some time now. What started as a simple social media platform has now expanded
to various product categories such as providing a platform which allows users to buy and
sell goods (Facebook Marketplace), play games (Facebook Gaming) and in the US also
subscribe to dating service (Facebook Dating). With these new markets in sight, there is
a risk that Facebook might leverage its position as a firm with substantial market power
in display advertisement offerings in order to either enter or protect its position in other
markets.65 In fact, there is some evidence that this has already happened.
The CMA, during the course of
its

market

study,

has

uncovered troubling instances
where

Facebook

has

leveraged its position in order
to enter into or protect potential
markets.66 In the course of its
survey

and

stakeholder

engagement, it was revealed
that Facebook appropriated
advertiser’s
data

on

data

It is extremely important for the CCI to take a nimble
approach when such cases ultimately arise in India.
When assessing AAEC of agreements on the
yardsticks of Section 19(3) CCI would need to assess
the competing interests of driving existing
competitors outside the market and the benefits
accrued to consumers. Similarly, in assessing market
power for the purpose of Section 4, CCI would in all
probability take into account the size and resources
of Facebook and its importance for advertisers.

(including

advertiser’s

user

base), to which it had access through business tools such as the Login and Account Kits
and Social Plugins discussed in Facebook’s model above. Advertisers, therefore, found
themselves in a relationship with an “unavoidable trading partner” in case of campaign
objectives that were most suited for Display Advertising Campaigns, as no other platform
commands a similar audience as compared to Facebook.
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Deteriorating Services for Locked in Consumers:
As discussed above, the Facebook platform fulfils a much broader set of consumer needs
compared to other social media platforms. As a result, existing social media platforms
compete on certain special features that Facebook may have and focus on creating their
own niche markets in the market of social media services. This has also been confirmed
to an extent in the UK, where the CMA Market Study found that Facebook had a UK
audience which was roughly 1.8 times greater than its closest competitor Twitter’s
audience. This asset allows Facebook to fulfil a broader spectrum of consumer needs,
compared to smaller competitors with more specialised, differentiated offerings.
However, as a result of the lack of alternatives to Facebook’s platform, consumers are
locked in to the platform. This raises a host of issues for consumers and opens the doors
for Facebook to indulge in conduct that it would not have otherwise engaged in in the
presence of competitive pressure from rivals. One way in which this can manifest itself
for the consumer is in case Facebook decides to increase the ad-load, i.e., the ratio of
organic results on the users feed as compared to sponsored/advertisement results.
Consumers would directly feel the deterioration in their consumer experience on the
platform as a result of a skewed ad-load and yet Facebook would continue to monetize
on their data in the absence of competitors in the market. The CCI must be prepared to
handle such issues and prepare itself thoroughly with insight into behaviour of Facebook
and other firms in the market by way of a market study.
Evidence of Excessive Pricing –
While excessive pricing has proved to be an Achilles heel for competition regulators,
enforcement against the same have been undertaken across jurisdiction. The CCI has
already analysed issues of excessive pricing in automobile after-markets in the Auto Parts
case. It is worth noting that some of the concerns of excessive pricing may be replicated
in the digital advertising market, in particular in light of some of the behavioural concerns
that have been highlighted in the recently concluded CMA Report. The research during
the market study undertaken by the CMA showed how Facebook’s revenue was
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significantly higher than that of other social media platforms and had been steadily rising
over the past 9 years.67 Further, while considering views from other market participants,
it was revealed that some advertisers believed that their returns on investments (ROI) on
Facebook Ads had reduced over time, and they found themselves increasing their
spending on the platform in order to maintain the same results.68 Once again, we reiterate
that a comprehensive market study in this market is the only non-contentious way to
reveal up to what extent these practices are being faced by small and medium businesses
in India as well.
Evaluating Data Privacy issues in the context of Competition Law – No More an
Unchartered Territory
The FCO’s decision against Facebook has been seen as a highly innovative use of the
antitrust legislative framework to remedy conduct my pseudo-monopolists in technology
markets. This decision has laid down the path for regulators across jurisdictions to
evaluate data privacy issues in the context of competition law. While many jurisdictions
have comprehensive data protection frameworks, which may take away some of the
pressure from competition regulators closer home, data protection is an area where
legislative development is still fluid. We consider that given the various sources of
evidence, be it the FCO’s decision or the market studies conducted by the CMA and the
FCA, into how these dominant enterprises have an incentive to act in ways which may
ultimately impede competition and harm consumer interest, CCI must be proactive in
fulfilling its duties enshrined under Section 18 of the Act.
Learnings from the FCO’s novel approach
It is important to appreciate and learn from the novel approach taken by the FCO in

establishing a case against Facebook. To establish its case, the FCO found that violation
of data protection principles by Facebook represented abusive practices. The FCO, in
particular, relied on the interpretation given to Section 19(1) of the German Competition
67
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Act – GWB69 by a Federal Court decision, wherein it was specifically stated that
evaluating an abuse of dominant position pursuant to Section 19(1) of GWB can include
a consumer protection dimension.70
It is worth noting that this task becomes easier for the CCI in India, wherein apart from
Section 4(1) of the Competition Act, 2002, which is a para materia provision to Section
19(1) of the GWB, we also have Section 3(1) and Section 3(2), which are omnibus clauses
and impose a general and widely-couched prohibition on anti-competitive conduct
through agreements and abusive practices. In addition to the legislative framework, the
Hon’ble Supreme Court of India has also upheld the overarching objectives of the
Competition Act in a number of landmark decisions, which includes consumer interest.71
Further, the Long Title of the Act read with Section 18 and Section 19(3) specifically
mentions consumer interest as a parameter of competition law.
In addition to this, the Hon’ble Supreme Court has also delivered a leading judgment on
the right to privacy being protected under the fundamental right to life in its decision in the
case of K.S. Puttaswamy (Privacy-9J.) v. Union of India [(2017) 10 SCC 1]. The CCI
should, therefore, not hesitate in taking a proactive stance and apply a purposive
interpretation to the existing legal framework if and when an information is brought to it
alleging such abusive conduct.
Enforcing the existing legal framework
When evaluating certain kinds of conduct that have been highlighted in the FCO decision
as well as the CMA report under Section 4, data privacy issues can always be evaluated
by having reference to the specific factors under Section 19(4) of the Act. In particular, it
is worth mentioning that evaluating market dominance for evaluating charges under
Section 4 should not pose significant problems since the factors included under Section

69

Section 19(1) of GWB reads as: (1) The abuse of a dominant position by one or several undertakings is
prohibited.
70 “Entega II”, KZR 5/10, judgment of 07.12.2010
71 See for instance Excel Crop Care Limited v. Competition Commission of India And Another (2017) 8 SCC
47; Competition Commission of India v. Steel Authority of India Limited and Another (2010) 10 SCC 744
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19(4) are not exhaustive, and therefore the Commission would be able to assess whether
an enterprise abuses its dominant position in a market by acting in a way that is to the
detriment on consumers.72
Similarly, when evaluating agreements under Section 3 of the Act, the CCI has the benefit
of evaluating “accrual of benefits to consumers” and “foreclosure of competition by
hindering entry into the market” as direct factors for evaluating whether an agreement has
an appreciable adverse effect on competition in assessing whether agreements causes
an appreciable adverse effects on competition. This, in our opinion, puts it in an
advantage over the FCO as a creative interpretation of the law which may be susceptible
to challenge would not be required to enforce these provisions.
Over and above these factors which the CCI would evaluate during proceedings, the
Competition Act also casts a duty upon the CCI to “eliminate practices having adverse
effect on competition, promote and sustain competition, protect the interests of
consumers and ensure freedom of trade carried on by other participants, in markets in
India.” In this context, it is important to note that CCI not only has to see to the interest of
the consumers, but also to other participants in the market.
Further, in so far as advertisers which use intermediation or Ad Tech services offered by
these dominant firms are concerned, they would also be brought within the definition of
consumers under Section 2(f) of the Competition Act, which marks a departure from the
definition under the Consumer Protection Act and includes those who purchase goods for
commercial use. Thus, even advertisers and publisher would come under the ambit of
“consumers” for the purposes of the Act, and thus consumer interest mentioned therein
would include intermediate consumers.
Therefore, we conclude that under the existing competition law framework, use of data
and data privacy may be judged under the Act since there is no bar and in the event, a
big tech is found to be in breach of privacy obligations in its agreements entered with 3rd
Section 19(4)(m) allows the CCI to have regard to “any other factor which the Commission may consider
relevant for the inquiry”.
72
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party websites / apps (who may be advertisers for instance), or for that matter imposes
onerous terms such as procuring data relating to consumer base, etc. which are not
related to the advertiser’s subject product and such actions are taken by Big Tech to the
detriment of the consumers and / or to tehri advantage, CCI may be free to assess this
under Section 4(1) or Section 3(4) read with Section 3(1).

VIII.

CONCLUSION

As we have pointed above, our competition law is well equipped to deal with novel issues
emerging in the field. We have already pointed out in our previous trends that considering
the nature of market, which remains complex for even though who act within these
markets, there should be a detailed study to analyze what could be the impact on
competition within the digital market in India. A time has come for the CCI to undertake a
detailed assessment for this market (akin to what it did for the e- commerce market) to
understand the nuances of this every burgeoning sector. Once it receives comments from
all stakeholder, CCI would be well equipped to decide the way forward. The CCI should
adopt a novel approach to deal with the emerging issues to match the pace with the
paradigm shift in the market.
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