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I.

Introduction

In our previous trend, we focused on the features of markets in the digital world.
Particularly, we tried to explain how markets in the digital world show propensity for
benefitting from very high returns to scale and network externalities which went handin-hand with the rise in provision of free services. In continuation of the trend on
interaction between the Digital Economy and competition law, in this trend, we attempt
to lay down the importance of ensuring best practices in the digital advertising market,
which is increasingly becoming the preferred channel for advertisers.
The exponential growth of this market is underscored by the fact that digital advertising
has prevailed over traditional channels such as print and television advertising in many
countries, to become the largest medium of advertisements. Costs incurred by firms
on advertisements are sunk costs, and targeted advertisements allow advertisers to
focus their efforts on consumers who are most likely to purchase the products.
However, targeted advertising is made possible only because of profiling of consumers
based on search habits and insights gained from their data. This data is an essential
facet of advertising on the digital medium, as advertisers can choose to target
advertisements

Firms now have access to such huge databases
that allows for targeted advertisement on each
computer systems / mobile to be aimed at specific
consumers based on their profiles.

based

on

based on browsing behaviour
and

interests

(behavioural

targeting), the theme and
context
(contextual

of

a

website
targeting);

geographical location of an individual (geographical targeting); social, demographic
and economic characteristics such as age, gender, income (sociodemographic
targeting) or even based on time, day or week (time targeting). This wide array of
options are available to advertisers because consumers increasingly rely on “free”
services, such as maps, general search services, etc. in their daily lives, generating
vast swathes of data in the process of doing so which allows for a rich development of
targeting factors.
Digital advertising can be broadly divided into search and display advertising. In this
trend, we focus on one of the largest modes of digital advertising, i.e., search
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advertising. We first look at the rise of digital advertising, and online search advertising
in particular as a trend that has seized the advertising industry and how the trend of
digital advertising overtaking print and television advertising in other economies is a
trend that is also projected to be replicated in India. We also look at how Google has
prevailed as the undisputed market leader in this space. We then proceed to look at
some of the key characteristics that differentiate search advertising from display
advertising taking insights from a recently concluded market study by the Competition
and Markets Authority, United Kingdom on online platforms and digital advertising,
including insights by advertisers and publishers alike. We then proceed to analyse the
(lack of) competitive constraints on Google for search advertising services and a study
of past conduct and issues highlighted across jurisdictions, including the Competition
Commission of India. We also try to show some of the possible issues that are bound
to arise in the future and conclude with observation that the CCI must initiate market
study to understand the Indian digital advertising market better.

II.

Digital Advertising – Establishing the trend

Since user data presents valuable behavioural insights, advertisers increasingly find
spending on Digital Advertising gives higher returns on investments. While currently
advertising revenues through traditional channels such as print and television
advertising is still higher than digital advertising, market studies show that Digital
Advertising revenues will eventually surpass print advertising revenues.
This is consistent with how digital advertising has overtaken traditional media in terms
of ad revenues in countries where increasing internet penetration in the population is
not a challenge.1 A brief look at the exponential growth in digital advertising revenues
in India up to 2019, with projections till 2024 shows why this trend which has been
observed in other countries would eventually replicate itself in India.

1

‘Desktop and Mobile Ad Revenue Surpasses TV for the First Time’, G. Slefo, AdAge, 26 April 2017,

Available

at:

https://adage.com/article/digital/digital-ad-revenue-surpasses-tv-desktop-iab/308808/

Also see: ‘Digital advertising to surpass print and TV for the first time, report says’, Hamza Shaban, 20
February,

2019,

Available

at:

https://www.washingtonpost.com/technology/2019/02/20/digital-

advertising-surpass-print-tv-first-time-report-says/
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Figure 1 Digital Advertising Revenue in India up to FY-2019 with projections till FY-20242

Projections for ad revenue across
channels in India show how digital
advertising
overtake

would
print

and

eventually
television

advertising in terms of revenue.

With increasing internet penetration,
increasing combinations in the tech industries
including in the digital and telecom space, the
market for digital advertising is bound to
increase manifold

Apart from being consistent with
trends

observed

in

other

countries, the advent of digital advertising as the prevalent advertising model is also
attributable to increase in internet penetration across the country in the coming years.

2

Digital advertising revenue in India from financial year 2008 to 2019 with a forecast until financial year

2024, Statista, Available at: https://www.statista.com/statistics/233493/digital-advertising-revenue-inindia-from2011/#:~:text=In%20financial%20year%202019%2C%20the,around%20160%20billion%20Indian%20
rupees.
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Figure 2 Revenue across advertising media in India from FY-2008 to FY-20243

Further, the trend on spending in the digital advertising space further shows the
prominence of search advertising as the largest source of spending in the digital
advertising medium.

3

After comparing revenue across print, television and digital media from projections available at

Statista.
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Figure 3 Different categories of spending in the digital advertising media 4

III.

Google Story

If one must name a single enterprise that has revolutionised the internet, it must be
Google. We cannot imagine a life without Google, and for this tech boom throughout
the world, we all must thank Google. In 1995, Google began as a project of Larry Page
who was later joined by Sergey Brin. The two were creating an algorithm named
‘PageRank’ for search engine ‘Backrub’. The search engine was unique in the sense
that it determined website’s relevance while displaying the result that also linked back
to original site.5 Taking the project forward and Google was incorporated in 1998 after
around USD 100,000 angel investment. While initially, it was only a search engine,
Google family was to become much more than that in just two decades. Google has
brought several innovations that has changed the world, such as Search Engine that
4

Ad spending in the Digital Advertising market across categories, Statista. Available at:

https://www.statista.com/outlook/216/100/digital-advertising/worldwide
5

https://www.thoughtco.com/who-invented-google-1991852
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has brought all the information on the fingertip of user, Android OS that eased access
of smartphones to majority of population and making YouTube the streaming service
that gave opportunity to creators to expand their reach globally.
Presently, Google is engaged in provision of number of product and services including
Maps, YouTube, Chrome, Android, Play Store, Gmail, online advertisement services
etc. which creates an ecosystem of Google around us. In fact, creating an ecosystem
is one of the defining features of business model of Google, where integrating several
services providers better consumer experience and that eventually eases expansion
of the company. Google in now one of the four US based companies to have value of
over USD 1 trillion, along with
Apple, Amazon and Microsoft.6

Consistently high market shares attributable
to network effects and other inherent
commercial advantages make Google an
indisputable dominant player in terms of
Section 19(4) of the Act.

Google has established itself as
the undisputed market leader in
general search, as the global
market share of the top 5 search
engines across the last 10 years
shows.

6

Google Reaches $1 Trillion in Value, Even as It Faces New Tests, Available at:

https://www.nytimes.com/2020/01/16/technology/google-trillion-dollar-market-cap.html
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Figure 4 Difference between market share of Google and its competitors

One of the factors that played a role in establishing Google as a market leader is their
acquisition strategy. Google has always been engaged in exploring new business
grounds, mostly by acquiring successful start-ups. Acquisition has two advantages,
firstly that the technology is refined using company’s resources and marketing and
secondly that a competitor is absorbed, inorganically, at very early stage. As of now,
Google has acquired over 200 companies.7 Major Acquisition are tabulated below,
Enterprise

Amount

acquired

(USD)

YouTube

1.65 billion

(2006)

7

Description

Streaming platform that has more than 2
billion

active

monthly

users

today.

It

The 5 Best Acquisitions In Google’s History and Why The Next Will Be In The Cloud World,

Available at: https://medium.com/swlh/the-5-best-acquisitions-in-googles-history-and-why-the-nextwill-be-in-the-cloud-world-e8b8c0a3c54b
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accounts

for

around

6%

of

Google’s

revenues.
Android

50 million

Technology that Google developed into an
Operating system that today has 80%

(2005)

market share in the market of operating
systems in smartphones.
Motorola Mobility

12.5 billion

(2012)

Acquisition of mobile manufacturing unit,
through which Google tried to enter into
smartphone market.

Nest Labs

3.2 billion

making smart home devices.

(2014)
DoubleClick

Acquisition of a Company engaged in

3.1 billion

Advertising agency for online advertisement
which has helped Google to dominate digital

(2007)

Looker

advertisements.
2.6 billion

Looker is a cloud computing company
acquired by Google to compete with Amazon

(2019)

Fitbit

and Microsoft in cloud computing.
2.1 billion

The acquisition that is targeted to improve
the smartwatches and help Google to

(2019)

Waze

compete with Apple.
1.15 billion

Mobile GPS application whose data is used
to improve the content of Google Maps.

(2013)
HTC Pixel division
(2017)

1.1 billion

Taiwan based smartphone through which
google entered into premium smartphone
market.
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AdMob

750 million

Mobile Advertising company right before
exponential growth in smartphone market.

(2009)
ITA Software

700 million

(2011)
DeepMind

An airline IT and service provider that is also
linked with Google flights.

500 million

It is a UK based Artificial Intelligence
company

(2014)

Android has turned out to be one of the cheapest
yet the most successful deal for Google. It indicates
that there might be several acquisitions that may
not even meet the threshold for notifying the
competition authority. Amidst this discourse, time
has come for the CCI to be nimble and not wait for
the actual threshold limits to be revised and assume
jurisdiction under Section 3 of the Act which already
uses ‘acquisition’ to expand the scope of provision.
Notably, the word acquisition is missing in Article
101 of EU and Section 2 of Enterprise Act, thus CCI
must be proactive to assume jurisdiction and
analyze such “killer acquisitions

From the above table it can be
seen that Google has made
close to USD 30 billion on its
major acquisitions. Some of
these

acquisitions

converted

into

a

have
huge

success, such as Android,
YouTube,

Advertisement

acquisitions and Waze for
maps.

This

also

gives

dominant position to Google
in several markets and with
that, there comes a risk of abuse of that position. There have been several competition
law investigations against Google in multiple jurisdictions. Some of these, which are
relevant for this trend, are mentioned belowJurisdiction
EU

Infringement / Investigation / Inquiry
In June 2017, the Commission fined Google €2.42 billion for
abusing its dominance as a search engine by giving an illegal
advantage to Google's own comparison shopping service.8 It was

8

https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1784
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noted by the Commission that when Google entered into
shopping market, there were several players. However, using
vertical integration from its search engine, Google give prominent
placement to its own shopping service. Similarly, the Turkish
competition authority has recently in 2020 has fined Google for
abusing its dominant position in general search and online
shopping comparison services.9
In July 2018, the Commission fined Google €4.34 billion for illegal

EU

practices regarding Android mobile devices to strengthen the
dominance of Google's search engine.10 After purchasing android
and developing a Mobile OS, Google has used its position to tiein its google search apps along with other services such as Play
Store, and making it mandatory to pre-install with the device.
Similar findings were made by Turkish competition watchdogs.11
In 2019, Commission fined Google €1.49 billion for abusive

EU

practices in online advertising.12 It has been noted that Google
engaged in several agreements between 2006-2016 to promote
its advertisement intermediary services which prevented its
competitors from placing search adverts on commercially most
significant websites.
Australia

Investigation for denying the market access to a startup to
Google’s Play Store service.13 Additionally, there is also a

9

No Happy Ends for Google! Available at: https://www.mondaq.com/turkey/antitrust-eu-competition-

/895096/no-happy-ends-for-google
10
11

https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581
Google

Fined

–

This

Time

by

the

Turkish

Competition

Watchdog,

Available

at:

http://competitionlawblog.kluwercompetitionlaw.com/2018/11/05/google-fined-this-time-by-the-turkishcompetition-watchdog/?doing_wp_cron=1594376344.2559900283813476562500
12

Available at: https://ec.europa.eu/commission/presscorner/detail/en/IP_19_1770

13

Google faces Australian probe over its treatment of advertising startup Unlockd, Available at:

https://mlexmarketinsight.com/insights-center/editors-picks/area-of-expertise/antitrust/google-facesaustralian-probe-over-its-treatment-of-advertising-startup-unlockd
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proceeding pending against Google for allegation of making false
representations to consumers about personal data of users, that
it used even if the same is disabled from account settings.14
USA

A probe is anticipated with Justice department bringing a case
against Google for monopolizing the digital advertisement market
by ousting its competitors.15

Google’s Story in India
After missing out China, India became an important market from Google’s perspective.
Google started its operation in India in 2004 with five employees but now has become
one of the largest Google office outside USA.16 Seeing the potential that Indian market
has in terms of population, Google has customised its services for Indian population,
like providing search services in regional languages, answering queries over phones
(in collaboration with Vodafone) etc, thus pioneering and championing the role of
innovation in India’s growth story. Additionally, it has also contributed to increase the
reach of internet in India by providing free public Wi-Fi (more than 400 stations),.17
Google is already a success in India and with increase in internet penetration, India is
likely to become one of the biggest market for Google. There is absolutely no doubt
that Google’s contribution to the tech boom in India is paramount and cannot be

14

Google allegedly misled consumers on collection and use of location data, Available at:

https://www.accc.gov.au/media-release/google-allegedly-misled-consumers-on-collection-and-use-oflocation-data
15

Justice Department drafting Google antitrust lawsuit, Available at:

https://www.detroitnews.com/story/business/2020/05/16/google-antitrust-lawsuit-advertisingjustice/111786846/
16

Google for India: Past present and Future, Available at: https://blog.google/topics/google-

asia/google-for-india-past-present-andfuture/#:~:text=Google%20India%20started%20with%20five,the%20most%20enthusiastic%20Google
%20users.
17

Google for India 2019: 9 major announcements from Google's India event, Available at:

https://www.indiatoday.in/technology/features/story/9-things-that-google-announced-at-its-google-forindia-event-1601420-2019-09-20

12

sarvada
denied. However, their conduct has given to certain competition law concerns in the
realm of search advertising in India too:Case

Infringement / Investigation

Case No. 7 and CCI, holding google as a dominant enterprise in online web
30 of 2012 (CCI)

search and web search advertising services, held that Google
abused its dominant position by engaging in search bias and
leveraging its dominant position to promote its own services in
vertical market.

Case No. 39 of This is a pending case where CCI has passed 26(1) order and
2018

there is an ongoing investigation to assess if google is using its
dominant position to compulsory tie in its applications to
Android OS. It has been found in other jurisdictions (as
mentioned above) that Google ties in its services such as
Google search apps and services such as Play Store, Maps,
YouTube, which are part of Google Mobile Services (GMS).

However, as we will discuss further, there may be several other issues also, such as
that

of

pertaining

to

vertical

agreements, especially with big
digital players like Amazona and
Flipkart

coming

agreement

with

into

vertical

Google

in

advertisement market to get their

With a highly concentrated market, Google’s
conduct across various markets may have to
be analysed by CCI in future. This would also
include vertical agreements between Google
with other Tech giants such as Apple and
Amazon.

services listed on Google.

IV.

Google Advertising business model

Google’s story brings several competition concerns as seen above. However, herein,
we bring our focus only to Google’s conduct in online advertisement industry. Google
acquired Double Click and AdMob at early stage to grow their revenue in
advertisement industry. It can be noticed that most of the services offered by Google
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are for free, therefore business model of Google is such that advertisement revenue
is primary revenue source for them. As also explained in our previous trend, the whole
model works on maximizing consumer attention, so that advertisers on the other side
can be attracted and hence the positive loop aspect was discussed. As previously
mentioned, the CMA report explains this model though the chart below, where
although the consumer does not pay money to the platform, but there exists a
transaction between the user and the platform in the form of consumer data.

Figure 5 Advertising funded business model for online platforms 18

Difference between Search and Display Advertising
Search advertising and display advertising are two major forms of online advertising.
While search advertising is used by advertisers to target consumers who have made
a general decision about what they are looking for, display advertising is usually
intended to be used for increasing brand awareness. These different roles performed
by search and display advertising have also been highlighted by responses received
from media agencies as well as publishers in the course of the market study conducted
by the Competition and Markets Authority.19 Participants also highlighted that while
display advertising is associated with demand generation for a product, search
18

Online Platforms and Digital Advertising, CMA.

19

For more details, see CMA Market Study Report, Appendix N.
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advertising leads to more conversions in terms of actual sales. On other parameters
such as creativity in advertising, stakeholders submitted that search advertising being
text-based, display advertising provided more avenues in terms of innovative ads that
may capture user attention.
In terms of strategies employed by advertisers, the study also found that advertisers
were not likely to substitute display advertising with search advertising, and vice-versa.
This was also substantiated by the fact that budget allocation for the two types of
advertising were kept distinct. However, it was also revealed that depending on what
the advertisement campaign objective are, the two methods of digital advertising could
often be used in complement to each other. For instance, display advertising may
make the consumer aware of the product offering, nudging him/her towards searching
for the product and encountering search advertisements.
Following chart (based on CMA Report) would help in understanding online
advertising;

Figure 6 Digital advertisement model- (Based on Figure used in CMA report)

It is worth noting that both small and large firms are increasingly adopting digital
advertising as their preferred advertising medium. Therefore, the findings from the
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CMA’s extensive study of the market must be verified by the CCI when it comes to the
Indian market. As such, we feel a market study to understand the digital advertising
market is important and in the interest of competition in the market.
Google works in two segments of digital advertising, a) search advertising and b)
display advertising. Since in this trend we are focusing on search advertisement, we
are putting out only how Google’s search advertising works.
Google’s Search advertising
‘Google Ads’ is advertising system where advertisers bid on certain keywords for
which clickable ads appear on every search and google is paid per click by
advertisers.20 However, this does not work like a usual auction and position of
advertiser depends on two
factors, viz. advertiser’s bid and
ad quality. Herein, ad quality is
an important factor because
Google as a search engine is
determined to provide the most
accurate

result,

which

is

defining feature of Google. Ad

Considering the market position of Google in
India, the CCI should conduct a market study by
inviting stakeholder comments, similar to what
the CMA and authorities in other jurisdictions
have done, to understand Google’s search
advertisement business and assess what are the
related competition concerns and consequently,
suggest remedy to regulate the conduct

quality is determined through
quality core which takes into
consideration Google’s expected clock through rate, past performance, quality and
relevance of keywords, landing page and Ad text.21 On basis of these two factors,
Google ranks ads on the page of search result.

20

What

Is

Google

AdWords?

How

the

Google

Ads

Auction

Works,

Available

at:

https://www.wordstream.com/articles/what-is-google-adwords
21

How Google AdWords Works [Infographic], Available at: https://blog.tryadhawk.com/google-

adwords/how-google-adwords-works/
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It is pertinent to note that Google is dominant in search advertisement. In India, Google
has 85% market share in search advertisement22, and hence their conduct in this
segment must be fair and non-discriminatory.

V.

Why Google does not face competitive constraints

Google provides its general search service free of cost to consumers as monetization
of the service occurs through targeted advertisements. The ability to target
advertisements towards a group of users come from insights which can be gleaned
from consumer data generated from the search service. The attractiveness of a
platform, for advertisers, therefore, lies in the reach that the platform commands in
terms of number of users to whom the advertisements can be displayed. Therefore, in
order to attract advertisers to the platform and compete effectively, it is imperative for
the search service provider to acquire a sufficiently large consumer base which uses
its search service.
Consumers place a very high value on the relevancy / quality of search results while
opting for a search service. Therefore, the ability of a search engine to provide relevant
search results and improve the relevancy of search results is a vital factor for
competing against Google.

22

https://www.statista.com/outlook/219/119/search-advertising/india#market-globalRevenue
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Figure 7: A survey conducted by DuckDuckGo of factors based on which users would switch
search engines.23

This brings us to the first reason why Google does not face any meaningful competitive
pressure for other search service providers:

•

Significant Barriers to Entry

The key inputs for achieving relevant results include (i) access to necessary data in
order to improve the algorithm or framework that returns search results (the “click-andquery data”24), and (ii) an extensive and updated index of the world wide web. Both
these inputs are highly subject to scale-effects.

23

Search Preference Menu Immediately Increases Google Competitors’ Market Share by 300-800%,

Available at: https://spreadprivacy.com/search-engine-preference-menu/
24

This terminology has been adopted from the recent CMA final market study report on Online Platforms

and Digital Advertising.
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Firstly, as Google’s market share in general search services above pointed out,
Google gets search queries which are orders of magnitude higher than its closest
rivals. Google, therefore, benefits from a self-reinforcing process where it receives so
many more queries (which are an essential input for making potential improvements
in the search algorithm) because it is able to return increasingly relevant search results
to its users, who in turn return to google

Network effects operating in search
service are one of the biggest barriers to
entry and expansion for rivals. Even wellfunded rivals, such as Microsoft’s Bing, are
also not able to compete effectively
against Google in this market.

for

their

general

search

queries.

Secondly, the maintenance of an
updated index requires prohibitively
high investments because of which
even large incumbents in the space
had to give way to Google.25

It is worth noting that large incumbents such as Yahoo! and Ask.com have found it
economically unfeasible to maintain independent search services. Yahoo had stopped
investing in its general search technology, in 2009 and now relies on search service
of Bing. Similarly, Ask.com also terminated investments in its general search
technology in November 2010 and chose instead to adopt Google’s general search
technology to power its search service. Such instances serve to show that high
barriers to entry, as well as expansion as discussed below, are characteristic of this
market.

• Significant Barriers to Expansion
The second reason why Google does not face competitive threat is because of the
significant

Google has entered into agreements with mobile
manufacturers such as Apple, Samsung, etc. to
ensure that Google occupies the default position
for search service on their phones. Competition
effects of such agreements may have to be
analysed by the CCI.

25

See Google-Shopping at Para 304

26

CMA Report Para 3.149.

barriers

expansion

faced

competitors

in

by

to
its

accessing

customers and building into
stronger
time.26

competitors
This

barrier

over
to

expansion comes from the
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default position Google has been able to secure on mobile devices. Mobile
manufacturers choose Google as the default search application based on a mix of
consumers’ perceived quality of service as well as the level of compensation that
Google is able to pay due to its revenues generated from search advertising.27 This,
coupled with the fact that consumers show very strong preference for defaults,
especially in mobile devices, acts as a very significant barrier to expansion for existing
rivals.

• Lack of Countervailing Buying Power
Results from investigations conducted during market studies have shown that
publishers, i.e., the websites which would provide space on their webpages where ads
can be shown, as well as advertisers do not pose any competitive constraints as
consumers of Google’s search advertising services. This was especially true in the
case of digital advertising, the issues and specific features of which shall be the subject
of the next publication. This lack of countervailing power is attributed to the fact that
each publisher represents only a miniscule proportion of the total demand for Google’s
services in search advertising. Similarly, each advertiser also represents a very limited
proportion of demand for the purchase of ad space.28
This is one of the reasons why Google was able to abuse its dominant position as
noted in EU AdSense for search case. The EU Commission had imposed fine of 1.49
billion Euros for abusing its dominant position and preventing its competitors in online
search advertising intermediation market. It was noted that Google’s position was that
of intermediary between website owners and advertisers, and it was dominant therein
since 2006. Since, Google search engine has the largest market share (more than
90%) in EU and it was note possible for its competitors like Microsoft and Yahoo to
publish ad on Google, entry of such intermediaries becomes essential factor to
maintain competition. However, Google engaged in several contracts through which

27

CMA Report Para 3.118.

28

Opinion no. 18-A-03 of 6 March 2018 on data processing in the online advertising sector by the

Autorité

de

la

concurrence

(French

Competition

Authority)

at

Para

244.

Available

at:

https://www.autoritedelaconcurrence.fr/sites/default/files/integral_texts/2019-10/avis18a03_en_.pdf
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Google was able to impose exclusive supply obligations through which publishers
were pushed to reserve most valuable ad inventories for Google.

• Limited Competitive Constraints from Specialised Search
(like Amazon)
Results from the CMA’s market study have confirmed that a major proportion of
specialised search providers rely on Google as a point of entry. The difference
between general search and specialised search services had been considered by the
EC in the Google Search (Shopping) decision29, wherein the Commission noted that
the two types of search services operated as complements rather than substitutes.
Analysis of traffic data by the CMA in its report has also confirmed that a substantial
number of consumers access specialised search portals via general search rather
than accessing them independently.
The finding of complementarity in these markets suggest that specialised search,
rather than being a competitor to general search, is in fact in a vertical relationship
with general search providers like Google. This can be better understood by way of
taking an example of how Google acts as a “gatekeeper” to specialised search service
providers in majority of the cases.
As a part of our research, we undertook an exercise in India which also shows vertical
agreement between Amazon and Google. Take the example of a consumer who is in
the (virtual) market for speakers. For the purpose of this illustration, we consider this
consumer to fall in the majority category of consumers who use general search
services to move towards a specialised search service, such as Amazon, eBay, etc.
Since the market for speakers is highly fragmented with a large number of sellers
offering various kinds of speakers at diverse price ranges, the consumer enters a
search query appropriate to his needs.

29

CASE AT.39740 dated 27.06.2017
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The top results that a consumer gets from his search query therefore points him to
specialised search providers like Flipkart, Reliance Digital, Amazon, etc. These special
search service providers, thus, rely on Google, which acts as a gatekeeper for most
of the traffic to their own portals. Since most users do a general search and are then
directed to special search services like Amazon, etc., from this page, the user clicks
on the speaker that interests him.

22
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Apart from this, users may also choose to use the comparison services that Google
offers. Therefore, after entering the query, i.e., speaker, the user can compare the
different speakers of offer. Clicking on one of the results on the shopping tab, once
again takes user to Amazon’s page, as shown above.

This demonstrates that Google, as a dominant search service provider, becomes a
necessary trading partner even for large platforms like Amazon, which are in a vertical
relationship with Google and rely on it for majority of the traffic to their platforms and
thus, a case may be there to look at their conduct under Section 3(4) of the Act, which
deals with analysis of vertical agreements. The position of Google as a gatekeeper for
these specialised search providers has also been confirmed by the CMA’s report.30

VI.

Competition Concerns

As we saw above, Google in particular and technology companies in general have
been facing increased scrutiny from regulators across the world. During the
proceedings, dominant firms apart from challenging market definitions, often take the
30

CMA Report Para 3.47. Amazon, one of the largest e-commerce channels with access to a huge

repository of first-party data collected from its own search services submitted to the CMA during
inquiries that it considers itself to be “one of Google’s largest customers, and that this illustrates that it
does not compete with Google”
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defence that “new economy” markets, where they have been found to be dominant, is
characterised by threat of “technological revolutions”. Often, therefore, firms may
argue that apart from demand-side and supply-side substitutability, there was also a
need to factor in the constant threat of such a revolution in assessment of market
power because disruptions and evolving dynamics of such “new economy” market
themselves are a constant threat to the so-found dominant enterprises. When seen
in the context of how firms like Google or Facebook have dislodged incumbents in
their respective markets and come to acquire positions of enviable market power in
relatively short periods, such an argument may seem feasible.
However, such arguments have been effectively invalidated by analysing market
strength of the dominant company in present. The European Commission, while
dismissing this argument, has held that “even if it were to be the case that a dominant
position might be limited in time, this does not in itself constitute a limitation to the
present market strength of the dominant company”.31 Further, an argument against
the traditional approach of assessing market power become more difficult to accept
from firms which have held consistent and durable positions of dominance, such as
Google that has over 98% market share consistently.

31

Case COMP/C-3/37.792 Microsoft dated 24.03.2004 at Para 469
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Figure 8 Share of Google in the mobile search engine market across India from April 2019 to
May 202032

Below, we lay down some competition concerns that have already been observed or
may come up in the future owing to the way the market is functioning. These, of course,
needs to be further substantiated by the
1. Excessive Pricing- Google, being dominant in search advertisements, is in
position to overcharge the advertisers. Since advertisement has been the
primary source of revenue for Google, it gives it an incentive to increase its
profit by charging more from advertisers. This is clubbed with Google’s market
power, which is directly linked to access of consumer data, creates high entry
barriers for competitors. The closest competitor Google is Bing, and as
observed by the CMA report, average cost per click on Google is 30-40% more

32

https://www.statista.com/statistics/938846/india-google-share-in-mobile-search-market/
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than that of Bing.33 Similarly, monthly average cost per click for mobile and
desktop and average price bid ratio for top ad for Google is more than Bing.34
Increasing advertisers’ cost may be abuse under section 4(2)(a)(i) of the Act.
The fact that Google is able to charge significantly higher than Bing, clearly
shows that Google is in a position to abuse its dominant position in search
advertisements. Such conduct may result into increased price of goods or
services that use search advertising.
2. Exclusionary practices- Google can engage in exclusionary practices by
restricting its consumer base to engage with any other platform for
advertisements. For example, there is always a possibility that Google may
impose restrictive clauses in agreements with advertisers prohibiting them to
engage with Microsoft Bing. This would, in turn, lead to denial of market access
for competitors of Google.

3. Leveraging dominant position in search advertisement- Further, Google
can leverage its dominant position in search advertisement market to expand
their market power in open display advertising. Using strong customer base of
search advertisements, Google can provide incentive to use Google’s services
in another market of display advertisement. Further, as noted in CMA report,
huge data collected by Google in search advertisement market may be used in
open display advertisements to provide better targeted advertisements.35
Although display advertisement will be a part of our next trend, understanding
the structure may help us giving a better context herein. As we can see from
the chart below, there is a supply side and a demand side. On perusal of market
structure, we find that Google has control over both side of the market, thereby
raising conflict of interest.

33

Para 5.90 of the CMA report.

34

Para 5.87- 5.94, CMA Report.

35

Para 5.267-5.268
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Figure 9 Google’s Roles in advertising intermediation36
[Source: Roadmap for a Digital Advertising Monopolization Case Against Google]

Therefore, there is an incentive for Google to increase its reach in display
advertisement and cull out maximum profit from both the side. There can be
several arrangement such as, tie-in of services offered in search and display
advertisement. It shall be discussed in detail in our next trend.
Similarly, there may be products of Google in other markets for which there may
be competitors like; in fintech services (Google Pay; competitors being
PhonePe, PayTM, MobiKwik); social network (Google +, competitors being
Twitter and FB); maps and navigation (Google Maps, competitors being Map
Quest, Waze, Bing Maps, HereweGo, Maps.me etc), emailing (Gmail,
competitors being Outlook, Zoho, Apple Mail etc.), calendar (Google Calendar;
competitors being Outlook, iCal, Spike etc) and other products of Google for
which there are competitors in the market. It must be seen as to whether Google
is using their dominant position in the search advertising market to enter into or
protect their position in the other market. It must be noted herein is that unlike
the EU where for making out a case of leveraging, it must be shown that the
two markets are related/adjacent/neighbouring, there is no requirement as such
under the Indian law, under Section 4(2)(e) of the Act.

36

Omidayar Network, Roadmap for a Digital Advertising Monopolization Case against Google,

https://www.omidyar.com/sites/default/files/Roadmap%20for%20a%20Case%20Against%20Google.p
df?mod=article_inline
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4. Tie-in agreement with manufacturers – The CMA report notes some of the
agreements entered by Google with device manufactures that are exclusionary
in nature. In order to make Google Chrome as default browser of such phones,
Google offers some revenue share from search advertising. Thus, competitors
of Google Chrome like Mozilla Firefox, Safari etc. may be foreclosed from entry
and it has been seen that once a default setting has been adopted, consumers
rarely change the same. Therefore, technically, Google uses its dominant
position in search advertising to ensure that their browser remains a default in
mobile devices. This may violate Section 4(2)(a)(i), Section 4(2)(c) and Section
4(2)(d) of the Act read with Section 3(4) of the Act.
5. Self-preferencing - It may be another concern as Google puts itself in a
position where it can always promote its own vertical product and services.
There are several services of Google that may be promoted through
advertisements, such as Google Pay, Google Meet or YouTube. This may
affect the quality of organic search also.
6. Ad Ranking- It has been observed that Google essentially operates its ranking
system in a “black-box” and does not completely disclose the way its algorithm
operates. As noted earlier, ad ranking is completely dependent on the quality
score of advertisers, the process which is substantially hidden. Therefore, it
provides immense opportunity to Google to interfere with the Ad ranking list,
and therefore, raising concerns for violation of Section 4(2)(a)(i) for advertisers.
7. Syndication service- Google also provides its online search advertisement
services to several website through syndication or intermediation services.
Google being a dominant enterprise is in a position to put unfair terms and
charge exorbitant amount from website owners. Through its strong position in
market, it may also restrict other players in the market from entering into market.
In addition to the above, another concern of general import is the fact that Google’s
super-dominance in search advertising presents a risk whereby Google may choose
to start investing in creating barriers to entry and expansion rather than on innovating
new and better products. In case of search advertisement, this may happen when
excessive reliance on Google for advertising revenues comes to a point where Google
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may even impact the organic search results to the detriment of search quality where
user may interact more with ads.37 This is important to consider because Google’s
current position makes it immune to any competitive constraints. As a result of lack of
effective competitors in the market., there would be no one to inflict competitive
pressure on Google which may keep it on the path of innovation.

VII.

Conclusion

As we have seen, competition authorities in various jurisdictions have either
undertaken or in the process of conducting market studies in the digital advertising
sector to understand the nuances of the market and the competitive forces that
operate therein. As Google’s entrenched position in this market shows, this is a market
where only one player operates and

There is an urgent need for the CCI to
initiate a market study in Digital
Advertising to understand the nuances
and operation of competitive forces in this
market.

is placed in an almost monopoly-like
position. Its closest rival, Bing, does
not

pose

sufficient

competitive

constraints on Google. Therefore,
intervention strategies need to be
adopted

by

the

competition

regulators after undertaking the various issues that may be affecting other
stakeholders in the market. The fear in the mind of the international regulators is that
while they appreciate that Google is innovative, the very fact that they have become
so big and that their position is so impregnable, they should not stop innovation and
thus, authorities are devising means to regulate their conduct. A market study would
not only help calibrate regulation enforcement with the needs of the market, but also
ensure that Google does not necessarily act in a way that reinforce entry barriers that
are characteristic of the market. Therefore, we feel that CCI needs to urgently analyse
the digital advertisement market space in India by using its advocacy measures and
initiating a market study in this space. This is more so because the recent e-commerce
market study concluded by the CCI has itself pointed to advertisement as a relevant

37

CMA, Para 5.68
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factor that influences seller’s choice of marketplace as well as the marketplace’s
perception of what factors the sellers consider while choosing a platform.

Teaser for next trend
In our next trend, we shall focus on the next largest channel in Digital Advertising, i.e.,
Display advertising. As noted above, display advertising is often used in complement
to search advertising and is vital for advertising campaigns aimed at increasing brand
awareness. Our trend would therefore try to cover some of the features and
competition issues that may arise in the market as a result of very few players
dominating the market for display advertising.

For, further details, please contact Abir Roy (Co-Founder & Advocate, Sarvada Legal)
at abir@sarvada.co.in; Ishaan Chakraborti at Ishaan.c@sarvada.co.in; or Vivek
Pandey (Advocate, Sarvada Legal) at vivek,p@sarvada.co.in
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