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THE COVID-19 LEGAL TOOLKIT
A PRACTITIONER’S GUIDE

The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
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cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 



The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

We are presently at the crossroads of 
history, and an anxious future awaits.
Barely less than four months since the first 
case was confirmed the COVID-19 
(Coronavirus) causing SARS-CoV-2 has 
spread its wings to more than 184 
countries. Even as countries across the 
North-South divide grapple with an 
increasing likelihood of economies being 
pushed beyond the brink, India has taken 
of measures to deal with the emergent 
situations.

Several state governments have invoked 
the provisions of Sections 2, 3 and 4 of
the Epidemic Diseases Act, 1897 (“ED Act”) 
to pass their own regulations that
enable certain authorized
persons/departments to put in place 
containment measures in the respective 
areas of each state. Consequently, several 
orders have also been passed in each state 
ordering for a closure of industries and
establishments that are engaged in the 
supply of non-essential goods or
services. Ultimately, the National Disaster 
Management Authority (“NDMA”) in the
exercise of its powers under the Disaster 
Management Act, 2005 (“DM Act”)
ordered a complete closure and lockdown 
of non-essential industries and
establishments vide its orders and 
guidelines, as amended from time to time, 
initially, for a period of 21 days, which now 
has been subsequently extended to 3rd May 
2020, as of now.

However, these harsh measures have 
started showing their effects on the
economy as well. A conservative estimate 
by the UNCTAD has pegged the
virus’ toll on the world economy at more 
than $1 trillion.1 For India, experts have
estimated that the initial 21-day lockdown 
itself may end up costing India close to 4%
of its GDP. The prevailing circumstances 
have also impeded the ability of many
suppliers and other contractual parties to 
fulfill the performance of their contracts 
owing to various factors including, but not 
limited to, a significant shortage of 
workforce due to lockdowns and/or lack of 
supplies or raw material that will ultimately 
have a cascading effect on the solvency of 
these enterprises.

In such times, with the lockdown further 
extended, throughout the country, it is 
unlikely that businesses would be able to 
able to bounce back to a pre-pandemic 
operational capacity quartering in the 
foreseeable future.

The chart below shows the impact of the 
pandemic on various industries
worldwide and Indian being no exception, 
we seek to place reliance on certain
reports 2 and adjusting it to the Indian 
context:
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This is the first such pandemic in recent 
memory that has had such a debilitating 
effect on all industries, without any 
exception of any kind whatsoever. Thus, 
the cascading effect on all industries,
in turn would result in several legal issues 
that are not only applicable during
this lockdown but would be an issue once 
the lockdown is lifted and till the time
business is returning to normalcy. Buyers 
may revoke their purchase orders
which they had placed before the 
lock-down due to low demand; suppliers 

may resort to renegotiating commercial 
terms and invoke force majeure provisions 
because of inability to perform their 
obligations; cash strapped businesses and 
management may have to take tough 
calls; even as some look towards debt 
restructuring and an uncertain future and 
others look to embrace a forced evolution 
of work from home as the new future. In 
this COVID-19 Legal Toolkit, we look to deal 
with some of the emergent issues posed 
not only by the lockdown but issues
which are bound to arise.
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The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
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CONTRACTUAL ISSUES

The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 



The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
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ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
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have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
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ever before. In this section, we look at if 
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clauses and the frustration of contracts 
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Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.
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In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
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‘impossible’ in this section does not 
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and useless, and not merely in a physical or 
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(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

C. WHEN CAN COVID-19 PLACE A PARTY 
IN THE FIRST OR SECOND CATEGORY OF 
CASES?

While invoking an FM clause or the 
doctrine of frustration, a contractual party
must show proof of the fact that the event 
was unforeseeable, and that it had
taken all possible and reasonable steps to 
mitigate such an event. The invoking
party must also show that there were no 
other alternative means through which
the performance of the contract could 
have been achieved. Further, it must be
shown that due to the said event, their 
obligations under the contract cannot be
fulfilled. It may be argued that a buyer may 
not be able to take the FM exemption once 
he has taken the supply of goods/services 
since his obligation of payment can still be 
done during these times. It must also be 
noted that while the production of 
non-essential items has been disallowed, 
transportation of non- essential items has 
been permitted. Thus, a supplier may not 
be able to claim an FM exemption if its 
goods are in his inventory. As such,
whether a party can claim FM or not is 
completely fact specific.

The Supreme Court has often narrowed 
the scope of acquiring exemption from
the performance of a contract. In the case 
of Satyabrata Ghose v Mugneeram
Bangur & Co. 10 it was held that “The courts 
have no general power to absolve a
party from the performance of its part of 
the contract merely because its
performance has become onerous on 

account of unforeseen turn of events.”
Further, the Supreme Court in the case of 
M/s Alopi Parshad & Sons Ltd. v.
Union of India 11 stated that “Parties to an 
executable contract are often faced, in
the course of carrying it out, with a turn of 
events which they did not at all
anticipate, for example, a wholly abnormal 
rise or fall in prices which is an
unexpected obstacle to execution. This 
does not in itself get rid of the bargain
they have made.”

Further, with respect to the case of Energy 
Watchdog vs Central Electricity
Regulatory Commission & Ors 12 , the 
Supreme Court narrowed the scope and
held that a) the application of the doctrine 
of frustration must always be within
narrow limits; b) a rise in contract will not 
frustrate a contract and the doctrine; c)
doctrine of frustration will not apply so 
long as the fundamental basis of the
contract remains the same; d) if alternate 
modes are available then the Force
majeure clause will not apply.

Certain illustrations, in this regard, may be 
instructive for the above-mentioned
points. For instance, consider a chocolate 
manufacturer who needs three primary 
raw materials to provide a finished product 
to retailers. For getting the final 
manufactured product to the retailers, the 
manufacturer depends on its distributors. 
During the lockdown, we consider three 
situations wherein either the supply of 
critical raw materials for manufacturing 
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the chocolate (these are events which will 
be described as ‘FM₁ ’ and ‘FM₂ ’), or the 
distribution of the final manufactured 
chocolate (an event described as ‘FM₃ ’) is 
interrupted while citing reasons of such an 
unforeseen event.



The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

C. WHEN CAN COVID-19 PLACE A PARTY 
IN THE FIRST OR SECOND CATEGORY OF 
CASES?

While invoking an FM clause or the 
doctrine of frustration, a contractual party
must show proof of the fact that the event 
was unforeseeable, and that it had
taken all possible and reasonable steps to 
mitigate such an event. The invoking
party must also show that there were no 
other alternative means through which
the performance of the contract could 
have been achieved. Further, it must be
shown that due to the said event, their 
obligations under the contract cannot be
fulfilled. It may be argued that a buyer may 
not be able to take the FM exemption once 
he has taken the supply of goods/services 
since his obligation of payment can still be 
done during these times. It must also be 
noted that while the production of 
non-essential items has been disallowed, 
transportation of non- essential items has 
been permitted. Thus, a supplier may not 
be able to claim an FM exemption if its 
goods are in his inventory. As such,
whether a party can claim FM or not is 
completely fact specific.

The Supreme Court has often narrowed 
the scope of acquiring exemption from
the performance of a contract. In the case 
of Satyabrata Ghose v Mugneeram
Bangur & Co. 10 it was held that “The courts 
have no general power to absolve a
party from the performance of its part of 
the contract merely because its
performance has become onerous on 

account of unforeseen turn of events.”
Further, the Supreme Court in the case of 
M/s Alopi Parshad & Sons Ltd. v.
Union of India 11 stated that “Parties to an 
executable contract are often faced, in
the course of carrying it out, with a turn of 
events which they did not at all
anticipate, for example, a wholly abnormal 
rise or fall in prices which is an
unexpected obstacle to execution. This 
does not in itself get rid of the bargain
they have made.”

Further, with respect to the case of Energy 
Watchdog vs Central Electricity
Regulatory Commission & Ors 12 , the 
Supreme Court narrowed the scope and
held that a) the application of the doctrine 
of frustration must always be within
narrow limits; b) a rise in contract will not 
frustrate a contract and the doctrine; c)
doctrine of frustration will not apply so 
long as the fundamental basis of the
contract remains the same; d) if alternate 
modes are available then the Force
majeure clause will not apply.

Certain illustrations, in this regard, may be 
instructive for the above-mentioned
points. For instance, consider a chocolate 
manufacturer who needs three primary 
raw materials to provide a finished product 
to retailers. For getting the final 
manufactured product to the retailers, the 
manufacturer depends on its distributors. 
During the lockdown, we consider three 
situations wherein either the supply of 
critical raw materials for manufacturing 

the chocolate (these are events which will 
be described as ‘FM₁ ’ and ‘FM₂ ’), or the 
distribution of the final manufactured 
chocolate (an event described as ‘FM₃ ’) is 
interrupted while citing reasons of such an 
unforeseen event.

the cocoa processor and manufacturer 
rested their bargain. This is therefore a
situation where it very well be said that the 
promisor finds it impossible to do
the act which he promised to do.

ii. FM₂ – Similarly, the suppliers of critical 
items such as additives and preservatives 
that go into making the chocolates and 
suppliers of packaging material also cite 
that due to no labour and workforce and 
exhausted inventories, it has become 
impossible for them to produce and supply 
such items to the manufacturer.

When inevitably the matter is presented 
before the court for a decision on
merits, the Court may rely on Para 5 d. of
the Consolidated Guidelines issued by the 
Central government which exempts 
manufacturing units of packaging material 
for food items, drugs, pharmaceutical and 
medical devices from the lockdown 
measure along with Para 3 read with Para 
4(i) of the clarifications dated 03.04.2020 
and 14.04.2020 -issued by the Home 
Secretary which clarifies that production of 
raw materials and intermediaries of food 
and grocery items, are essential items. As 
such, the grounds raised by the suppliers 
of additives/preservatives and packaging
material may be onerous for the 
performance of the contract. It would, 
however, may not necessarily amount to 
an impossibility to perform the contract 
altogether. Suppliers in this case are 
hindered, not from delivering the goods 
but from delivering it at the expected
profit/margin.
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iii. FM₃ – Similarly, in case the distributor 
takes the plea that major roadways are
blocked due to the lockdown and the only 
way to supply the chocolates to the
retailers would be through a route which 
was four times the length of the normal 
route, the court may not consider the same 
as warranting the protection of force 
majeure or doctrine of frustration. The 
court, in this case may hold that even 
though the distributor would have to 
perform its promise by an alternative mode 
of performance, which is much more 
expensive the same would not render the 
contract as fundamentally altered. 13

However, the answer to whether the 
current circumstances entitle parties to a
contract to discharge its obligations by 
invoking an FM Clause (or the doctrine
of frustration) under ICA cannot be 
answered in a simple “yes” or “no” as the 
same would entirely depend greatly upon 
the obligations undertaken by the parties, 
the specific facts and circumstances,
evidence led by the parties as well as the 
wordings of the FM Clause. The rationale 
for the above hypothesis is only to serve 
how a particular situation may or may not 
be seen as causing an event that leads to 
some impossibility for parties to a contract 
to discharge their obligations. The 
conclusion is that this crisis may not ipso 
facto result in a FM and/or frustration, it 
would greatly depend on facts and 
circumstances of each case and evidence 
led.

i. FM₁ – The Cocoa processor of the 
manufacturer cites that the supply of 
cocoa beans, an essential input for 
producing and supplying processed cocoa 
has suddenly stopped from the cocoa 
exporters across all countries on account of
export restrictions.

In this case, the court may consider the 
performance of the condition in this
case as impossible. The export restriction 
imposed in all major cocoa markets
as a result of the sudden spread of 
coronavirus is indeed an untoward event
or change of circumstances which totally 
upsets the foundation upon on which

It is now pertinent to refer to a recent order 
passed by the Bombay High Court. 14 A set 
of steel importers in Mumbai argued that 
owing to COVID-19 pandemic and the 
lockdown declared by the Central/State 
Government, (“FM₁”). Its contracts with the 
Steel Exporter were terminated as 
unenforceable on account of frustration, 
impossibility and impracticability.
 The Court refused to grant an exemption 
on the ground of “Force Majeure” to the 
importers. One of the reasons behind not 
granting the exemption was that in
accordance with the 
Notifications/Advisories issued by the 
Government, the distribution of steel had 
been declared as an essential service. 
There were no restrictions on its 
movement and all ports and port-related 
activities including the movement of 

may have nose-dived due to the present 
crisis. In such a case, the buyer may wish to 
invoke FM or frustration of contract to 
renege from his obligations. For 
illustration, a company is the manufacture 
of steel which is allowed to operate under 
the MHA circular, may continue to 
manufacture its products, however, there 
would not be any dealers or customers to 
purchase the said products since they are 
closed down and subsequently, may wish 
to renege post the lockdown due to low 
demand.

The aspect of doctrine of frustration would 
be more is more relevant for end
products which are essential. To illustrate, 
let’s consider a case of ventilators. While 
ventilators are allowed to be produced
now, the said production would require an 
uninterrupted supply of parts like
hoses or valves etc. These parts may not be 
produced by the part manufacturer
due to the lockdown unless they receive a 
case to case exemption from the
District Magistrate, which would entitle the 
said manufacturer to avail the FM
exemption. However, the exemption may 
not be applicable for the supply of
existing stock, as in that case the
question would merely be of supplying the 
existing stock to the customer. In
case the supplier finds completing such a 
supply onerous due to financial
hardships or decreased margins/profits, it 
is possible that the court may not find
any aspect of impossibility that prohibits 
the performance of the contract as such.

It is also pertinent to note that the 

broad enough owing to the phrase
“beyond the reasonable control of the 
parties”. Therefore, a party may consider 
invoking the Force Majeure clause in this 
case.

The next step is to consider “causation”. In 
the current circumstance, the workforce is 
not available and hence the production 
and supply may not be possible. This may 
also help show the situation as being 
covered under the Force Majeure clause. 
However, it must be noted that, if the 
chemical was already produced and it was 
ready for being supplied to stores, and the 
issue is not of production but merely of 
supply owing to the shipment costs then, it 
may not be a plain vanilla case to 
successfully excuse for non-performance 
on the basis of Force Majeure. This is 
because mere commercial impediments 
may not be a sufficient cause to show that 
the party was prevented from the 
performance of the contract.

Finally, looking from the standpoint of the 
counter-party to a party invoking an
FM clause in their contract, it becomes 
important to evaluate if and to what
extent such an invocation is legally 
justified. This has important consequences,
since an incorrect invocation of the FM 
clause by the non-performing party
which cannot ultimately be justified can 
may be a valid ground for invoking bank
guarantees (BGs), letters of credit (LCs) or 
other such guarantee instruments given 
by financial institutions, where such 
agreements so provide. The counter-party, 

above-mentioned propositions would 
similarly apply in the contracts which 
include “Supply and Installation” 
arrangements. In accordance with the 
guidelines issued by the Ministry of Home 
Affairs, 15 only one driver and one additional 
person has been allowed for inter-state and 
intra-state movement of all trucks. 
Therefore, all the Supply and Installation 
contracts, where fo instance, -a team of 
engineers is required may consider 
Doctrine of Frustration to exempt them 
from performance of the contract.

An example can also be considered 
pertaining to Section 32 of the ICA. There
is a long term supply contract of a 
non-essential commodity between two
companies and the supplier is facing 
difficulty in supplying the chemicals owing
to, a) non-availability of workforce b) a 
substantial increase in the cost of
transportation or c) non-availability of 
transportation, owing to COVID-19. The
Force Majeure clause in the contract states 
that “if either party is prevented wholly or 
partly from performing its obligations 
owing to a natural disaster, war, riot, or any 
other reason beyond the reasonable control 
of the parties then, upon such party giving 
notice to the other party within a 
reasonable amount of time
after the occurrence of the event, such 
obligations would be suspended.”
In this situation the first step would be to 
consider whether the circumstances
can invoke the Force Majeure clause. The 
word pandemic or epidemic in the
clause is missing, however, the clause is 

in case of an incorrect invocation of the FM 
clause, can therefore take a commercial 
call to enforce such a BG/LC, which may 
assist in offsetting a portion of deficit in 
cash reserves that a business may find 
itself in during and/or after the lockdown. 
Going by practice, courts generally do not 
interfere in invocation of such guarantees, 
which form part of the fabric of 
commercial transactions. 16

As the illustrations above show, the answer 
to whether the prevailing
circumstances entitle parties to a contract 
to discharge its obligations by invoking an 
FM Clause or the- doctrine of frustration 
under ICA is not a straightforward yes or a 
no, as it would necessarily depend greatly 
upon the nature of obligations undertaken 
by the parties, facts and evidence led as 
well as the specific wordings of the FM 
Clause. What is the key question to 
determine is whether the present crisis has 
prevented the contracting parties from 
discharging their obligations under the 
contract? It is also important to note that 
any business seeking to rely on an FM 
Clause must comply with the extant 
formalities and procedural requirements 
under the contract, for instance, the 
requirement to give notice of its intention 
to rely on the FM clause to the other party 
within a specific time period). Parties are 
therefore advised to seek opinion based on 
their specific facts and circumstances and 
cautioned against applying a one-size-fits 
all approach.
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vehicles and manpower, operations of 
Container Freight Station and warehouses 
and offices of Custom Houses Agents have 
also been declared as essential services. 
The Notification of the Director General of
Shipping, Mumbai, stated that there would 
be no container detention charges on
import and export shipments during the 
lockdown period.

Therefore, the case highlights that it will be 
difficult for companies which deal in 
products/services declared as essential 
products/services, to claim exemption
from performance through the route of 
“Force Majeure”.

One may then assume the application to 
supply contracts. Assume a situation
where a manufacturer ‘A’ is required to 
assemble and supply 100 units of
television sets to its customer ‘B’. The 
contract may have been executed long
before the COVID had even shown any 
signs of presence. The deliveries were
scheduled to take place on 10 th April, 
2020, i.e., in the middle of the lockdown.
However, the contract provides for an 
assembly schedule, i.e., the entire
quantity ordered under the contract was 
required to be assembled and kept
ready for delivery by 23rd March, 2020 at the 
warehouse of the seller. Till 20th March, A 
has produced only 60 units. Party A 
planned to complete the balance 
assemblies before the scheduled delivery 
so as to deliver the assembled TV’s, which 
is the ultimate objective of the contract. 

However, because a lockdown is imposed 
on 21st March, 2020 prohibiting commercial 
establishments from the production of all 
non-essential items, A seeks to rely on the 
doctrine of frustration and only delivers 60
assembled units on the scheduled delivery 
date. Party B sues for damages for
non-performance and seeks restitution of 
all 100 units of TVs along with penal 
interest.

The court in such a case, may consider the 
settled proposition that the doctrine
of frustration cannot be availed by a 
defendant, when the non- performance of 
a contract is attributable to his own 
default. Since in  this particular example, 
Party A was already behind the delivery 
schedule even before the lockdown, it may 
then disentitle A from seeking the shelter 
of the doctrine of frustration. However, the 
court would also be likely to consider the 
applicable rules and guidelines in place 
during the lockdown, clarified that 
transportation of all goods, without any
distinction of them being essential and 
non-essential were allowed. Therefore,
by considering that 60 TVs were in fact 
delivered on the scheduled date of
delivery, the court may limit the damages 
to restitution for 40 TVs.

Additionally, from the perspective of a 
buyer, the buyer may wish to renege his
obligations under the contract to take the 
delivery of parts from the supplier since its 
demand for the subsequent end product 
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The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

the cocoa processor and manufacturer 
rested their bargain. This is therefore a
situation where it very well be said that the 
promisor finds it impossible to do
the act which he promised to do.

ii. FM₂ – Similarly, the suppliers of critical 
items such as additives and preservatives 
that go into making the chocolates and 
suppliers of packaging material also cite 
that due to no labour and workforce and 
exhausted inventories, it has become 
impossible for them to produce and supply 
such items to the manufacturer.

When inevitably the matter is presented 
before the court for a decision on
merits, the Court may rely on Para 5 d. of
the Consolidated Guidelines issued by the 
Central government which exempts 
manufacturing units of packaging material 
for food items, drugs, pharmaceutical and 
medical devices from the lockdown 
measure along with Para 3 read with Para 
4(i) of the clarifications dated 03.04.2020 
and 14.04.2020 -issued by the Home 
Secretary which clarifies that production of 
raw materials and intermediaries of food 
and grocery items, are essential items. As 
such, the grounds raised by the suppliers 
of additives/preservatives and packaging
material may be onerous for the 
performance of the contract. It would, 
however, may not necessarily amount to 
an impossibility to perform the contract 
altogether. Suppliers in this case are 
hindered, not from delivering the goods 
but from delivering it at the expected
profit/margin.

iii. FM₃ – Similarly, in case the distributor 
takes the plea that major roadways are
blocked due to the lockdown and the only 
way to supply the chocolates to the
retailers would be through a route which 
was four times the length of the normal 
route, the court may not consider the same 
as warranting the protection of force 
majeure or doctrine of frustration. The 
court, in this case may hold that even 
though the distributor would have to 
perform its promise by an alternative mode 
of performance, which is much more 
expensive the same would not render the 
contract as fundamentally altered. 13

However, the answer to whether the 
current circumstances entitle parties to a
contract to discharge its obligations by 
invoking an FM Clause (or the doctrine
of frustration) under ICA cannot be 
answered in a simple “yes” or “no” as the 
same would entirely depend greatly upon 
the obligations undertaken by the parties, 
the specific facts and circumstances,
evidence led by the parties as well as the 
wordings of the FM Clause. The rationale 
for the above hypothesis is only to serve 
how a particular situation may or may not 
be seen as causing an event that leads to 
some impossibility for parties to a contract 
to discharge their obligations. The 
conclusion is that this crisis may not ipso 
facto result in a FM and/or frustration, it 
would greatly depend on facts and 
circumstances of each case and evidence 
led.

i. FM₁ – The Cocoa processor of the 
manufacturer cites that the supply of 
cocoa beans, an essential input for 
producing and supplying processed cocoa 
has suddenly stopped from the cocoa 
exporters across all countries on account of
export restrictions.

In this case, the court may consider the 
performance of the condition in this
case as impossible. The export restriction 
imposed in all major cocoa markets
as a result of the sudden spread of 
coronavirus is indeed an untoward event
or change of circumstances which totally 
upsets the foundation upon on which

It is now pertinent to refer to a recent order 
passed by the Bombay High Court. 14 A set 
of steel importers in Mumbai argued that 
owing to COVID-19 pandemic and the 
lockdown declared by the Central/State 
Government, (“FM₁”). Its contracts with the 
Steel Exporter were terminated as 
unenforceable on account of frustration, 
impossibility and impracticability.
 The Court refused to grant an exemption 
on the ground of “Force Majeure” to the 
importers. One of the reasons behind not 
granting the exemption was that in
accordance with the 
Notifications/Advisories issued by the 
Government, the distribution of steel had 
been declared as an essential service. 
There were no restrictions on its 
movement and all ports and port-related 
activities including the movement of 

may have nose-dived due to the present 
crisis. In such a case, the buyer may wish to 
invoke FM or frustration of contract to 
renege from his obligations. For 
illustration, a company is the manufacture 
of steel which is allowed to operate under 
the MHA circular, may continue to 
manufacture its products, however, there 
would not be any dealers or customers to 
purchase the said products since they are 
closed down and subsequently, may wish 
to renege post the lockdown due to low 
demand.

The aspect of doctrine of frustration would 
be more is more relevant for end
products which are essential. To illustrate, 
let’s consider a case of ventilators. While 
ventilators are allowed to be produced
now, the said production would require an 
uninterrupted supply of parts like
hoses or valves etc. These parts may not be 
produced by the part manufacturer
due to the lockdown unless they receive a 
case to case exemption from the
District Magistrate, which would entitle the 
said manufacturer to avail the FM
exemption. However, the exemption may 
not be applicable for the supply of
existing stock, as in that case the
question would merely be of supplying the 
existing stock to the customer. In
case the supplier finds completing such a 
supply onerous due to financial
hardships or decreased margins/profits, it 
is possible that the court may not find
any aspect of impossibility that prohibits 
the performance of the contract as such.

It is also pertinent to note that the 

broad enough owing to the phrase
“beyond the reasonable control of the 
parties”. Therefore, a party may consider 
invoking the Force Majeure clause in this 
case.

The next step is to consider “causation”. In 
the current circumstance, the workforce is 
not available and hence the production 
and supply may not be possible. This may 
also help show the situation as being 
covered under the Force Majeure clause. 
However, it must be noted that, if the 
chemical was already produced and it was 
ready for being supplied to stores, and the 
issue is not of production but merely of 
supply owing to the shipment costs then, it 
may not be a plain vanilla case to 
successfully excuse for non-performance 
on the basis of Force Majeure. This is 
because mere commercial impediments 
may not be a sufficient cause to show that 
the party was prevented from the 
performance of the contract.

Finally, looking from the standpoint of the 
counter-party to a party invoking an
FM clause in their contract, it becomes 
important to evaluate if and to what
extent such an invocation is legally 
justified. This has important consequences,
since an incorrect invocation of the FM 
clause by the non-performing party
which cannot ultimately be justified can 
may be a valid ground for invoking bank
guarantees (BGs), letters of credit (LCs) or 
other such guarantee instruments given 
by financial institutions, where such 
agreements so provide. The counter-party, 

above-mentioned propositions would 
similarly apply in the contracts which 
include “Supply and Installation” 
arrangements. In accordance with the 
guidelines issued by the Ministry of Home 
Affairs, 15 only one driver and one additional 
person has been allowed for inter-state and 
intra-state movement of all trucks. 
Therefore, all the Supply and Installation 
contracts, where fo instance, -a team of 
engineers is required may consider 
Doctrine of Frustration to exempt them 
from performance of the contract.

An example can also be considered 
pertaining to Section 32 of the ICA. There
is a long term supply contract of a 
non-essential commodity between two
companies and the supplier is facing 
difficulty in supplying the chemicals owing
to, a) non-availability of workforce b) a 
substantial increase in the cost of
transportation or c) non-availability of 
transportation, owing to COVID-19. The
Force Majeure clause in the contract states 
that “if either party is prevented wholly or 
partly from performing its obligations 
owing to a natural disaster, war, riot, or any 
other reason beyond the reasonable control 
of the parties then, upon such party giving 
notice to the other party within a 
reasonable amount of time
after the occurrence of the event, such 
obligations would be suspended.”
In this situation the first step would be to 
consider whether the circumstances
can invoke the Force Majeure clause. The 
word pandemic or epidemic in the
clause is missing, however, the clause is 

in case of an incorrect invocation of the FM 
clause, can therefore take a commercial 
call to enforce such a BG/LC, which may 
assist in offsetting a portion of deficit in 
cash reserves that a business may find 
itself in during and/or after the lockdown. 
Going by practice, courts generally do not 
interfere in invocation of such guarantees, 
which form part of the fabric of 
commercial transactions. 16

As the illustrations above show, the answer 
to whether the prevailing
circumstances entitle parties to a contract 
to discharge its obligations by invoking an 
FM Clause or the- doctrine of frustration 
under ICA is not a straightforward yes or a 
no, as it would necessarily depend greatly 
upon the nature of obligations undertaken 
by the parties, facts and evidence led as 
well as the specific wordings of the FM 
Clause. What is the key question to 
determine is whether the present crisis has 
prevented the contracting parties from 
discharging their obligations under the 
contract? It is also important to note that 
any business seeking to rely on an FM 
Clause must comply with the extant 
formalities and procedural requirements 
under the contract, for instance, the 
requirement to give notice of its intention 
to rely on the FM clause to the other party 
within a specific time period). Parties are 
therefore advised to seek opinion based on 
their specific facts and circumstances and 
cautioned against applying a one-size-fits 
all approach.
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vehicles and manpower, operations of 
Container Freight Station and warehouses 
and offices of Custom Houses Agents have 
also been declared as essential services. 
The Notification of the Director General of
Shipping, Mumbai, stated that there would 
be no container detention charges on
import and export shipments during the 
lockdown period.

Therefore, the case highlights that it will be 
difficult for companies which deal in 
products/services declared as essential 
products/services, to claim exemption
from performance through the route of 
“Force Majeure”.

One may then assume the application to 
supply contracts. Assume a situation
where a manufacturer ‘A’ is required to 
assemble and supply 100 units of
television sets to its customer ‘B’. The 
contract may have been executed long
before the COVID had even shown any 
signs of presence. The deliveries were
scheduled to take place on 10 th April, 
2020, i.e., in the middle of the lockdown.
However, the contract provides for an 
assembly schedule, i.e., the entire
quantity ordered under the contract was 
required to be assembled and kept
ready for delivery by 23rd March, 2020 at the 
warehouse of the seller. Till 20th March, A 
has produced only 60 units. Party A 
planned to complete the balance 
assemblies before the scheduled delivery 
so as to deliver the assembled TV’s, which 
is the ultimate objective of the contract. 

However, because a lockdown is imposed 
on 21st March, 2020 prohibiting commercial 
establishments from the production of all 
non-essential items, A seeks to rely on the 
doctrine of frustration and only delivers 60
assembled units on the scheduled delivery 
date. Party B sues for damages for
non-performance and seeks restitution of 
all 100 units of TVs along with penal 
interest.

The court in such a case, may consider the 
settled proposition that the doctrine
of frustration cannot be availed by a 
defendant, when the non- performance of 
a contract is attributable to his own 
default. Since in  this particular example, 
Party A was already behind the delivery 
schedule even before the lockdown, it may 
then disentitle A from seeking the shelter 
of the doctrine of frustration. However, the 
court would also be likely to consider the 
applicable rules and guidelines in place 
during the lockdown, clarified that 
transportation of all goods, without any
distinction of them being essential and 
non-essential were allowed. Therefore,
by considering that 60 TVs were in fact 
delivered on the scheduled date of
delivery, the court may limit the damages 
to restitution for 40 TVs.

Additionally, from the perspective of a 
buyer, the buyer may wish to renege his
obligations under the contract to take the 
delivery of parts from the supplier since its 
demand for the subsequent end product 
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The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

the cocoa processor and manufacturer 
rested their bargain. This is therefore a
situation where it very well be said that the 
promisor finds it impossible to do
the act which he promised to do.

ii. FM₂ – Similarly, the suppliers of critical 
items such as additives and preservatives 
that go into making the chocolates and 
suppliers of packaging material also cite 
that due to no labour and workforce and 
exhausted inventories, it has become 
impossible for them to produce and supply 
such items to the manufacturer.

When inevitably the matter is presented 
before the court for a decision on
merits, the Court may rely on Para 5 d. of
the Consolidated Guidelines issued by the 
Central government which exempts 
manufacturing units of packaging material 
for food items, drugs, pharmaceutical and 
medical devices from the lockdown 
measure along with Para 3 read with Para 
4(i) of the clarifications dated 03.04.2020 
and 14.04.2020 -issued by the Home 
Secretary which clarifies that production of 
raw materials and intermediaries of food 
and grocery items, are essential items. As 
such, the grounds raised by the suppliers 
of additives/preservatives and packaging
material may be onerous for the 
performance of the contract. It would, 
however, may not necessarily amount to 
an impossibility to perform the contract 
altogether. Suppliers in this case are 
hindered, not from delivering the goods 
but from delivering it at the expected
profit/margin.

iii. FM₃ – Similarly, in case the distributor 
takes the plea that major roadways are
blocked due to the lockdown and the only 
way to supply the chocolates to the
retailers would be through a route which 
was four times the length of the normal 
route, the court may not consider the same 
as warranting the protection of force 
majeure or doctrine of frustration. The 
court, in this case may hold that even 
though the distributor would have to 
perform its promise by an alternative mode 
of performance, which is much more 
expensive the same would not render the 
contract as fundamentally altered. 13

However, the answer to whether the 
current circumstances entitle parties to a
contract to discharge its obligations by 
invoking an FM Clause (or the doctrine
of frustration) under ICA cannot be 
answered in a simple “yes” or “no” as the 
same would entirely depend greatly upon 
the obligations undertaken by the parties, 
the specific facts and circumstances,
evidence led by the parties as well as the 
wordings of the FM Clause. The rationale 
for the above hypothesis is only to serve 
how a particular situation may or may not 
be seen as causing an event that leads to 
some impossibility for parties to a contract 
to discharge their obligations. The 
conclusion is that this crisis may not ipso 
facto result in a FM and/or frustration, it 
would greatly depend on facts and 
circumstances of each case and evidence 
led.

i. FM₁ – The Cocoa processor of the 
manufacturer cites that the supply of 
cocoa beans, an essential input for 
producing and supplying processed cocoa 
has suddenly stopped from the cocoa 
exporters across all countries on account of
export restrictions.

In this case, the court may consider the 
performance of the condition in this
case as impossible. The export restriction 
imposed in all major cocoa markets
as a result of the sudden spread of 
coronavirus is indeed an untoward event
or change of circumstances which totally 
upsets the foundation upon on which

It is now pertinent to refer to a recent order 
passed by the Bombay High Court. 14 A set 
of steel importers in Mumbai argued that 
owing to COVID-19 pandemic and the 
lockdown declared by the Central/State 
Government, (“FM₁”). Its contracts with the 
Steel Exporter were terminated as 
unenforceable on account of frustration, 
impossibility and impracticability.
 The Court refused to grant an exemption 
on the ground of “Force Majeure” to the 
importers. One of the reasons behind not 
granting the exemption was that in
accordance with the 
Notifications/Advisories issued by the 
Government, the distribution of steel had 
been declared as an essential service. 
There were no restrictions on its 
movement and all ports and port-related 
activities including the movement of 

may have nose-dived due to the present 
crisis. In such a case, the buyer may wish to 
invoke FM or frustration of contract to 
renege from his obligations. For 
illustration, a company is the manufacture 
of steel which is allowed to operate under 
the MHA circular, may continue to 
manufacture its products, however, there 
would not be any dealers or customers to 
purchase the said products since they are 
closed down and subsequently, may wish 
to renege post the lockdown due to low 
demand.

The aspect of doctrine of frustration would 
be more is more relevant for end
products which are essential. To illustrate, 
let’s consider a case of ventilators. While 
ventilators are allowed to be produced
now, the said production would require an 
uninterrupted supply of parts like
hoses or valves etc. These parts may not be 
produced by the part manufacturer
due to the lockdown unless they receive a 
case to case exemption from the
District Magistrate, which would entitle the 
said manufacturer to avail the FM
exemption. However, the exemption may 
not be applicable for the supply of
existing stock, as in that case the
question would merely be of supplying the 
existing stock to the customer. In
case the supplier finds completing such a 
supply onerous due to financial
hardships or decreased margins/profits, it 
is possible that the court may not find
any aspect of impossibility that prohibits 
the performance of the contract as such.

It is also pertinent to note that the 

broad enough owing to the phrase
“beyond the reasonable control of the 
parties”. Therefore, a party may consider 
invoking the Force Majeure clause in this 
case.

The next step is to consider “causation”. In 
the current circumstance, the workforce is 
not available and hence the production 
and supply may not be possible. This may 
also help show the situation as being 
covered under the Force Majeure clause. 
However, it must be noted that, if the 
chemical was already produced and it was 
ready for being supplied to stores, and the 
issue is not of production but merely of 
supply owing to the shipment costs then, it 
may not be a plain vanilla case to 
successfully excuse for non-performance 
on the basis of Force Majeure. This is 
because mere commercial impediments 
may not be a sufficient cause to show that 
the party was prevented from the 
performance of the contract.

Finally, looking from the standpoint of the 
counter-party to a party invoking an
FM clause in their contract, it becomes 
important to evaluate if and to what
extent such an invocation is legally 
justified. This has important consequences,
since an incorrect invocation of the FM 
clause by the non-performing party
which cannot ultimately be justified can 
may be a valid ground for invoking bank
guarantees (BGs), letters of credit (LCs) or 
other such guarantee instruments given 
by financial institutions, where such 
agreements so provide. The counter-party, 

above-mentioned propositions would 
similarly apply in the contracts which 
include “Supply and Installation” 
arrangements. In accordance with the 
guidelines issued by the Ministry of Home 
Affairs, 15 only one driver and one additional 
person has been allowed for inter-state and 
intra-state movement of all trucks. 
Therefore, all the Supply and Installation 
contracts, where fo instance, -a team of 
engineers is required may consider 
Doctrine of Frustration to exempt them 
from performance of the contract.

An example can also be considered 
pertaining to Section 32 of the ICA. There
is a long term supply contract of a 
non-essential commodity between two
companies and the supplier is facing 
difficulty in supplying the chemicals owing
to, a) non-availability of workforce b) a 
substantial increase in the cost of
transportation or c) non-availability of 
transportation, owing to COVID-19. The
Force Majeure clause in the contract states 
that “if either party is prevented wholly or 
partly from performing its obligations 
owing to a natural disaster, war, riot, or any 
other reason beyond the reasonable control 
of the parties then, upon such party giving 
notice to the other party within a 
reasonable amount of time
after the occurrence of the event, such 
obligations would be suspended.”
In this situation the first step would be to 
consider whether the circumstances
can invoke the Force Majeure clause. The 
word pandemic or epidemic in the
clause is missing, however, the clause is 

in case of an incorrect invocation of the FM 
clause, can therefore take a commercial 
call to enforce such a BG/LC, which may 
assist in offsetting a portion of deficit in 
cash reserves that a business may find 
itself in during and/or after the lockdown. 
Going by practice, courts generally do not 
interfere in invocation of such guarantees, 
which form part of the fabric of 
commercial transactions. 16

As the illustrations above show, the answer 
to whether the prevailing
circumstances entitle parties to a contract 
to discharge its obligations by invoking an 
FM Clause or the- doctrine of frustration 
under ICA is not a straightforward yes or a 
no, as it would necessarily depend greatly 
upon the nature of obligations undertaken 
by the parties, facts and evidence led as 
well as the specific wordings of the FM 
Clause. What is the key question to 
determine is whether the present crisis has 
prevented the contracting parties from 
discharging their obligations under the 
contract? It is also important to note that 
any business seeking to rely on an FM 
Clause must comply with the extant 
formalities and procedural requirements 
under the contract, for instance, the 
requirement to give notice of its intention 
to rely on the FM clause to the other party 
within a specific time period). Parties are 
therefore advised to seek opinion based on 
their specific facts and circumstances and 
cautioned against applying a one-size-fits 
all approach.

vehicles and manpower, operations of 
Container Freight Station and warehouses 
and offices of Custom Houses Agents have 
also been declared as essential services. 
The Notification of the Director General of
Shipping, Mumbai, stated that there would 
be no container detention charges on
import and export shipments during the 
lockdown period.

Therefore, the case highlights that it will be 
difficult for companies which deal in 
products/services declared as essential 
products/services, to claim exemption
from performance through the route of 
“Force Majeure”.

One may then assume the application to 
supply contracts. Assume a situation
where a manufacturer ‘A’ is required to 
assemble and supply 100 units of
television sets to its customer ‘B’. The 
contract may have been executed long
before the COVID had even shown any 
signs of presence. The deliveries were
scheduled to take place on 10 th April, 
2020, i.e., in the middle of the lockdown.
However, the contract provides for an 
assembly schedule, i.e., the entire
quantity ordered under the contract was 
required to be assembled and kept
ready for delivery by 23rd March, 2020 at the 
warehouse of the seller. Till 20th March, A 
has produced only 60 units. Party A 
planned to complete the balance 
assemblies before the scheduled delivery 
so as to deliver the assembled TV’s, which 
is the ultimate objective of the contract. 

However, because a lockdown is imposed 
on 21st March, 2020 prohibiting commercial 
establishments from the production of all 
non-essential items, A seeks to rely on the 
doctrine of frustration and only delivers 60
assembled units on the scheduled delivery 
date. Party B sues for damages for
non-performance and seeks restitution of 
all 100 units of TVs along with penal 
interest.

The court in such a case, may consider the 
settled proposition that the doctrine
of frustration cannot be availed by a 
defendant, when the non- performance of 
a contract is attributable to his own 
default. Since in  this particular example, 
Party A was already behind the delivery 
schedule even before the lockdown, it may 
then disentitle A from seeking the shelter 
of the doctrine of frustration. However, the 
court would also be likely to consider the 
applicable rules and guidelines in place 
during the lockdown, clarified that 
transportation of all goods, without any
distinction of them being essential and 
non-essential were allowed. Therefore,
by considering that 60 TVs were in fact 
delivered on the scheduled date of
delivery, the court may limit the damages 
to restitution for 40 TVs.

Additionally, from the perspective of a 
buyer, the buyer may wish to renege his
obligations under the contract to take the 
delivery of parts from the supplier since its 
demand for the subsequent end product 
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The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

the cocoa processor and manufacturer 
rested their bargain. This is therefore a
situation where it very well be said that the 
promisor finds it impossible to do
the act which he promised to do.

ii. FM₂ – Similarly, the suppliers of critical 
items such as additives and preservatives 
that go into making the chocolates and 
suppliers of packaging material also cite 
that due to no labour and workforce and 
exhausted inventories, it has become 
impossible for them to produce and supply 
such items to the manufacturer.

When inevitably the matter is presented 
before the court for a decision on
merits, the Court may rely on Para 5 d. of
the Consolidated Guidelines issued by the 
Central government which exempts 
manufacturing units of packaging material 
for food items, drugs, pharmaceutical and 
medical devices from the lockdown 
measure along with Para 3 read with Para 
4(i) of the clarifications dated 03.04.2020 
and 14.04.2020 -issued by the Home 
Secretary which clarifies that production of 
raw materials and intermediaries of food 
and grocery items, are essential items. As 
such, the grounds raised by the suppliers 
of additives/preservatives and packaging
material may be onerous for the 
performance of the contract. It would, 
however, may not necessarily amount to 
an impossibility to perform the contract 
altogether. Suppliers in this case are 
hindered, not from delivering the goods 
but from delivering it at the expected
profit/margin.

iii. FM₃ – Similarly, in case the distributor 
takes the plea that major roadways are
blocked due to the lockdown and the only 
way to supply the chocolates to the
retailers would be through a route which 
was four times the length of the normal 
route, the court may not consider the same 
as warranting the protection of force 
majeure or doctrine of frustration. The 
court, in this case may hold that even 
though the distributor would have to 
perform its promise by an alternative mode 
of performance, which is much more 
expensive the same would not render the 
contract as fundamentally altered. 13

However, the answer to whether the 
current circumstances entitle parties to a
contract to discharge its obligations by 
invoking an FM Clause (or the doctrine
of frustration) under ICA cannot be 
answered in a simple “yes” or “no” as the 
same would entirely depend greatly upon 
the obligations undertaken by the parties, 
the specific facts and circumstances,
evidence led by the parties as well as the 
wordings of the FM Clause. The rationale 
for the above hypothesis is only to serve 
how a particular situation may or may not 
be seen as causing an event that leads to 
some impossibility for parties to a contract 
to discharge their obligations. The 
conclusion is that this crisis may not ipso 
facto result in a FM and/or frustration, it 
would greatly depend on facts and 
circumstances of each case and evidence 
led.

i. FM₁ – The Cocoa processor of the 
manufacturer cites that the supply of 
cocoa beans, an essential input for 
producing and supplying processed cocoa 
has suddenly stopped from the cocoa 
exporters across all countries on account of
export restrictions.

In this case, the court may consider the 
performance of the condition in this
case as impossible. The export restriction 
imposed in all major cocoa markets
as a result of the sudden spread of 
coronavirus is indeed an untoward event
or change of circumstances which totally 
upsets the foundation upon on which

It is now pertinent to refer to a recent order 
passed by the Bombay High Court. 14 A set 
of steel importers in Mumbai argued that 
owing to COVID-19 pandemic and the 
lockdown declared by the Central/State 
Government, (“FM₁”). Its contracts with the 
Steel Exporter were terminated as 
unenforceable on account of frustration, 
impossibility and impracticability.
 The Court refused to grant an exemption 
on the ground of “Force Majeure” to the 
importers. One of the reasons behind not 
granting the exemption was that in
accordance with the 
Notifications/Advisories issued by the 
Government, the distribution of steel had 
been declared as an essential service. 
There were no restrictions on its 
movement and all ports and port-related 
activities including the movement of 

may have nose-dived due to the present 
crisis. In such a case, the buyer may wish to 
invoke FM or frustration of contract to 
renege from his obligations. For 
illustration, a company is the manufacture 
of steel which is allowed to operate under 
the MHA circular, may continue to 
manufacture its products, however, there 
would not be any dealers or customers to 
purchase the said products since they are 
closed down and subsequently, may wish 
to renege post the lockdown due to low 
demand.

The aspect of doctrine of frustration would 
be more is more relevant for end
products which are essential. To illustrate, 
let’s consider a case of ventilators. While 
ventilators are allowed to be produced
now, the said production would require an 
uninterrupted supply of parts like
hoses or valves etc. These parts may not be 
produced by the part manufacturer
due to the lockdown unless they receive a 
case to case exemption from the
District Magistrate, which would entitle the 
said manufacturer to avail the FM
exemption. However, the exemption may 
not be applicable for the supply of
existing stock, as in that case the
question would merely be of supplying the 
existing stock to the customer. In
case the supplier finds completing such a 
supply onerous due to financial
hardships or decreased margins/profits, it 
is possible that the court may not find
any aspect of impossibility that prohibits 
the performance of the contract as such.

It is also pertinent to note that the 
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broad enough owing to the phrase
“beyond the reasonable control of the 
parties”. Therefore, a party may consider 
invoking the Force Majeure clause in this 
case.

The next step is to consider “causation”. In 
the current circumstance, the workforce is 
not available and hence the production 
and supply may not be possible. This may 
also help show the situation as being 
covered under the Force Majeure clause. 
However, it must be noted that, if the 
chemical was already produced and it was 
ready for being supplied to stores, and the 
issue is not of production but merely of 
supply owing to the shipment costs then, it 
may not be a plain vanilla case to 
successfully excuse for non-performance 
on the basis of Force Majeure. This is 
because mere commercial impediments 
may not be a sufficient cause to show that 
the party was prevented from the 
performance of the contract.

Finally, looking from the standpoint of the 
counter-party to a party invoking an
FM clause in their contract, it becomes 
important to evaluate if and to what
extent such an invocation is legally 
justified. This has important consequences,
since an incorrect invocation of the FM 
clause by the non-performing party
which cannot ultimately be justified can 
may be a valid ground for invoking bank
guarantees (BGs), letters of credit (LCs) or 
other such guarantee instruments given 
by financial institutions, where such 
agreements so provide. The counter-party, 

above-mentioned propositions would 
similarly apply in the contracts which 
include “Supply and Installation” 
arrangements. In accordance with the 
guidelines issued by the Ministry of Home 
Affairs, 15 only one driver and one additional 
person has been allowed for inter-state and 
intra-state movement of all trucks. 
Therefore, all the Supply and Installation 
contracts, where fo instance, -a team of 
engineers is required may consider 
Doctrine of Frustration to exempt them 
from performance of the contract.

An example can also be considered 
pertaining to Section 32 of the ICA. There
is a long term supply contract of a 
non-essential commodity between two
companies and the supplier is facing 
difficulty in supplying the chemicals owing
to, a) non-availability of workforce b) a 
substantial increase in the cost of
transportation or c) non-availability of 
transportation, owing to COVID-19. The
Force Majeure clause in the contract states 
that “if either party is prevented wholly or 
partly from performing its obligations 
owing to a natural disaster, war, riot, or any 
other reason beyond the reasonable control 
of the parties then, upon such party giving 
notice to the other party within a 
reasonable amount of time
after the occurrence of the event, such 
obligations would be suspended.”
In this situation the first step would be to 
consider whether the circumstances
can invoke the Force Majeure clause. The 
word pandemic or epidemic in the
clause is missing, however, the clause is 

in case of an incorrect invocation of the FM 
clause, can therefore take a commercial 
call to enforce such a BG/LC, which may 
assist in offsetting a portion of deficit in 
cash reserves that a business may find 
itself in during and/or after the lockdown. 
Going by practice, courts generally do not 
interfere in invocation of such guarantees, 
which form part of the fabric of 
commercial transactions. 16

As the illustrations above show, the answer 
to whether the prevailing
circumstances entitle parties to a contract 
to discharge its obligations by invoking an 
FM Clause or the- doctrine of frustration 
under ICA is not a straightforward yes or a 
no, as it would necessarily depend greatly 
upon the nature of obligations undertaken 
by the parties, facts and evidence led as 
well as the specific wordings of the FM 
Clause. What is the key question to 
determine is whether the present crisis has 
prevented the contracting parties from 
discharging their obligations under the 
contract? It is also important to note that 
any business seeking to rely on an FM 
Clause must comply with the extant 
formalities and procedural requirements 
under the contract, for instance, the 
requirement to give notice of its intention 
to rely on the FM clause to the other party 
within a specific time period). Parties are 
therefore advised to seek opinion based on 
their specific facts and circumstances and 
cautioned against applying a one-size-fits 
all approach.
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vehicles and manpower, operations of 
Container Freight Station and warehouses 
and offices of Custom Houses Agents have 
also been declared as essential services. 
The Notification of the Director General of
Shipping, Mumbai, stated that there would 
be no container detention charges on
import and export shipments during the 
lockdown period.

Therefore, the case highlights that it will be 
difficult for companies which deal in 
products/services declared as essential 
products/services, to claim exemption
from performance through the route of 
“Force Majeure”.

One may then assume the application to 
supply contracts. Assume a situation
where a manufacturer ‘A’ is required to 
assemble and supply 100 units of
television sets to its customer ‘B’. The 
contract may have been executed long
before the COVID had even shown any 
signs of presence. The deliveries were
scheduled to take place on 10 th April, 
2020, i.e., in the middle of the lockdown.
However, the contract provides for an 
assembly schedule, i.e., the entire
quantity ordered under the contract was 
required to be assembled and kept
ready for delivery by 23rd March, 2020 at the 
warehouse of the seller. Till 20th March, A 
has produced only 60 units. Party A 
planned to complete the balance 
assemblies before the scheduled delivery 
so as to deliver the assembled TV’s, which 
is the ultimate objective of the contract. 

However, because a lockdown is imposed 
on 21st March, 2020 prohibiting commercial 
establishments from the production of all 
non-essential items, A seeks to rely on the 
doctrine of frustration and only delivers 60
assembled units on the scheduled delivery 
date. Party B sues for damages for
non-performance and seeks restitution of 
all 100 units of TVs along with penal 
interest.

The court in such a case, may consider the 
settled proposition that the doctrine
of frustration cannot be availed by a 
defendant, when the non- performance of 
a contract is attributable to his own 
default. Since in  this particular example, 
Party A was already behind the delivery 
schedule even before the lockdown, it may 
then disentitle A from seeking the shelter 
of the doctrine of frustration. However, the 
court would also be likely to consider the 
applicable rules and guidelines in place 
during the lockdown, clarified that 
transportation of all goods, without any
distinction of them being essential and 
non-essential were allowed. Therefore,
by considering that 60 TVs were in fact 
delivered on the scheduled date of
delivery, the court may limit the damages 
to restitution for 40 TVs.

Additionally, from the perspective of a 
buyer, the buyer may wish to renege his
obligations under the contract to take the 
delivery of parts from the supplier since its 
demand for the subsequent end product 



The lockdown and other restrictions 
ordered by the Central and various State
Governments have imposed restrictions on 
all but some exempted essential
activities. This has caused a big disruption 
in supply chains and production lines
for a lot of businesses. In all probability, the 
prevailing circumstances will not be
resolved immediately after the lockdown 
ends even as authorities look at other
harsh measures that may have to be taken 
in the future to contain the spread of
the virus. Post the lockdown, the 
Government may also mandate that 
factories operate at minimum capacity to 
reduce the spread of the virus.

This would have a cascading effect on the 
supply chain across industries. All
contracts where “time is of the essence” 
would be adversely impacted affected
during this COVID crisis. It would be 
prudent for companies to review their
contracts to check whether their contracts 
have force majeure (FM) clauses, how are 
they worded and how to safeguard their 
interests. As a result, force majeure and 
termination clauses in contracts are no 
longer oft-neglected boilerplate provisions 
anymore as businesses are scrutinizing 
their contracts for these terms more than 
ever before. In this section, we look at if 
and when, such options may be open to 
businesses and look at some questions 
concerning the invocation of force majeure 
clauses and the frustration of contracts 
due to their performance becoming 

impossible.

A. WHAT IS A FORCE MAJEURE CLAUSE?

Force Majeure (“FM”) clause is a 
contractual provision that generally refers 
to an event that can neither be anticipated 
nor controlled reasonably by a party to a
contract. An FM clause ordinarily provides 
for circumstances under which
performance under a contract may be 
excused or suspended. The purpose
behind such a clause is to safeguard the 
party from the consequences of non-
performance due to reasons that are 
beyond the control of the party. Such 
clauses may have various consequences 
based on how they are drafted and their 
consequences thereof. FM events generally 
include natural calamity, Act of God, 
epidemic, strike, lockout, war, etc. within 
their purview, or general events that are 
outside the control of the contracting
parties.

B. THE LAW ON FORCE MAJEURE

The central question of significant 
importance is whether the spread of 
COVID-19 can be construed as an FM event, 
allowing businesses to invoke FM Clauses 
in their contracts. In order to analyze this 
issue, it becomes important to appreciate 
the extant legal position in India on FM in 
order to understand how FM Clauses may 
interact with the present situation.

In India, FM is governed by the principles of 
the Indian Contract Act, 1872 (”ICA”). In so 
far as it is relatable to an express or implied 
clause in a contract, it is governed by 
Section 32 of the ICA, which deals with 
contingent contracts, whereas in so far as 
an FM event occurs de- hors the contract, 
it is dealt with by a “Rule of positive law” 
under Section 56 of the ICA. 3

There are, thus, two categories that parties 
may find themselves in – the first
category being under Section 32 of ICA, 
where the contract makes an express
or implied mention of an uncertain future 
event, upon the happening of which
the parties may be discharged of their 
obligations, and – the second being
under Section 56 of the ICA where the 
occurrence of an event outside the
contemplation of the contract, makes the 
performance of an act impossible. It is
important to note that the two categories 
of cases are mutually exclusive, i.e.,
when a contract contains an FM Clause 
which on construction by the Court is
held attracted to the facts of the case, 
Section 56 can have no application. 4

a. The First Category of Cases

For the sake of clarity and to better 
appreciate the first category of cases, i.e.,
where contracts contain FM clause, it may 
be relevant to point out that the Ministry of 
Finance, through an office memorandum 5 
has also recognized the spread of the

COVID-19 epidemic as an FM event and a 
‘natural calamity’ and stated as
follows:
“2. A doubt has arisen if the disruption of 
the supply chains due to the spread of 
corona virus in China or any other country 
will be covered in the Force Majeure 
Clause (FMC). In this regard it is clarified 
that it should be considered as a case of 
natural calamity and FMC may be 
invoked, wherever considered appropriate, 
following the due procedure as above.”

It may be pertinent to point out, however, 
that this office memorandum released by 
the Ministry of Finance is merely 
clarificatory in nature as to the scope of the 
term ‘natural calamity’ and is not a binding 
document for interpreting this term in 
every kind of contract, though where the 
terms ‘natural calamity’ appears in an FM 
clause, this may be taken as a guide to a 
certain degree. It is also worth noting that 
the spread of this disease has been 
notified as a ‘disaster’ in terms of the 
Disaster Management Act, 2005 (“DM 
Act”). This may therefore lend credence to 
the interpretation of the COVID-19 
epidemic as an FM event in contracts 
which include the terms ‘disaster’ or 
‘natural disaster’ in their FM clauses. 6

Therefore, it can be seen that under the 
first category of cases, availing of an
FM Clause in a contract is entirely 
dependent on the wording of the contract 
and the obligation of each of the 

contracting parties, as are the implications 
arising from such an invocation.

However, what happens in case businesses 
find their contracts do not have an FM 
Clause or any clause that even vaguely 
contemplates such a contingency? In such 
cases, we come to the second category of 
cases, i.e., where parties may find relief 
under the provisions of Section 56 of the 
ICA by invoking the doctrine of frustration. 
According to Section 56 of the ICA, where a 
contract to do an act becomes impossible 
or unlawful at a subsequent time, the 
contract becomes void from such a period.

b. The Second Category of Cases

The provisions of Section 56 come into 
effect only when an event that was
unexpected and unforeseen at the time of 
entering into the contract and which 
frustrates the very basis of the contract. 
However, it may be noted that the term 
‘impossible’ in this section does not 
necessarily refer to a physical impossibility. 
It is important to assess whether the 
unforeseen event objectively made the 
performance of the contract impracticable 
and useless, and not merely in a physical or 
literal sense. 7 In this regard, it is worth 
noting that the doctrine of impossibility is 
extremely narrow. While the COVID-19 
situation may truly render the 
performance of certain contracts 
(especially supply contracts with respect to
non-essential goods) impossible, if the 
epidemic only makes the performance of
certain contracts more onerous 8 or more 

expensive 9 , the contracting party cannot 
seek shelter behind the provisions of 
Section 56 of the ICA.

It is for the Courts to determine objectively 
whether this fact situation can be said to 
be an event of “impossibility”. The Supreme 
Court of India has noted that parties to a 
contract are often faced with a chain of 
events that they did not at all anticipate 
including an abnormal rise or fall in prices, 
thus rendering the terms of the contract 
onerous to one of the parties. This does not 
in itself mean that the said party can 
renege from the contract on account of 
impossibility.

Further, if a contracting party knowingly 
entered into a contract with another party 
before the lockdown and closure orders 
from the Central / State governments, but 
after the COVID-19 outbreak had begun to 
spread across the world and in India, the 
party may not be able to avail of the 
doctrine of impossibility since the event 
was one which was foreseeable which a 
business prudent man would have been 
able to foresee with reasonable foresight. 
This is equally applicable in case if the 
contracts are renegotiated now, a 
continued COVID situation and its ripple 
effects thereof post the lockdown is lifted 
cannot be availed of as a defense under 
Section 56 of the ICA since a business 
prudent person would be able to take into 
account the business realties now and 
cannot take the defense of impossibility 
later.
 

the cocoa processor and manufacturer 
rested their bargain. This is therefore a
situation where it very well be said that the 
promisor finds it impossible to do
the act which he promised to do.

ii. FM₂ – Similarly, the suppliers of critical 
items such as additives and preservatives 
that go into making the chocolates and 
suppliers of packaging material also cite 
that due to no labour and workforce and 
exhausted inventories, it has become 
impossible for them to produce and supply 
such items to the manufacturer.

When inevitably the matter is presented 
before the court for a decision on
merits, the Court may rely on Para 5 d. of
the Consolidated Guidelines issued by the 
Central government which exempts 
manufacturing units of packaging material 
for food items, drugs, pharmaceutical and 
medical devices from the lockdown 
measure along with Para 3 read with Para 
4(i) of the clarifications dated 03.04.2020 
and 14.04.2020 -issued by the Home 
Secretary which clarifies that production of 
raw materials and intermediaries of food 
and grocery items, are essential items. As 
such, the grounds raised by the suppliers 
of additives/preservatives and packaging
material may be onerous for the 
performance of the contract. It would, 
however, may not necessarily amount to 
an impossibility to perform the contract 
altogether. Suppliers in this case are 
hindered, not from delivering the goods 
but from delivering it at the expected
profit/margin.

iii. FM₃ – Similarly, in case the distributor 
takes the plea that major roadways are
blocked due to the lockdown and the only 
way to supply the chocolates to the
retailers would be through a route which 
was four times the length of the normal 
route, the court may not consider the same 
as warranting the protection of force 
majeure or doctrine of frustration. The 
court, in this case may hold that even 
though the distributor would have to 
perform its promise by an alternative mode 
of performance, which is much more 
expensive the same would not render the 
contract as fundamentally altered. 13

However, the answer to whether the 
current circumstances entitle parties to a
contract to discharge its obligations by 
invoking an FM Clause (or the doctrine
of frustration) under ICA cannot be 
answered in a simple “yes” or “no” as the 
same would entirely depend greatly upon 
the obligations undertaken by the parties, 
the specific facts and circumstances,
evidence led by the parties as well as the 
wordings of the FM Clause. The rationale 
for the above hypothesis is only to serve 
how a particular situation may or may not 
be seen as causing an event that leads to 
some impossibility for parties to a contract 
to discharge their obligations. The 
conclusion is that this crisis may not ipso 
facto result in a FM and/or frustration, it 
would greatly depend on facts and 
circumstances of each case and evidence 
led.

i. FM₁ – The Cocoa processor of the 
manufacturer cites that the supply of 
cocoa beans, an essential input for 
producing and supplying processed cocoa 
has suddenly stopped from the cocoa 
exporters across all countries on account of
export restrictions.

In this case, the court may consider the 
performance of the condition in this
case as impossible. The export restriction 
imposed in all major cocoa markets
as a result of the sudden spread of 
coronavirus is indeed an untoward event
or change of circumstances which totally 
upsets the foundation upon on which

It is now pertinent to refer to a recent order 
passed by the Bombay High Court. 14 A set 
of steel importers in Mumbai argued that 
owing to COVID-19 pandemic and the 
lockdown declared by the Central/State 
Government, (“FM₁”). Its contracts with the 
Steel Exporter were terminated as 
unenforceable on account of frustration, 
impossibility and impracticability.
 The Court refused to grant an exemption 
on the ground of “Force Majeure” to the 
importers. One of the reasons behind not 
granting the exemption was that in
accordance with the 
Notifications/Advisories issued by the 
Government, the distribution of steel had 
been declared as an essential service. 
There were no restrictions on its 
movement and all ports and port-related 
activities including the movement of 

may have nose-dived due to the present 
crisis. In such a case, the buyer may wish to 
invoke FM or frustration of contract to 
renege from his obligations. For 
illustration, a company is the manufacture 
of steel which is allowed to operate under 
the MHA circular, may continue to 
manufacture its products, however, there 
would not be any dealers or customers to 
purchase the said products since they are 
closed down and subsequently, may wish 
to renege post the lockdown due to low 
demand.

The aspect of doctrine of frustration would 
be more is more relevant for end
products which are essential. To illustrate, 
let’s consider a case of ventilators. While 
ventilators are allowed to be produced
now, the said production would require an 
uninterrupted supply of parts like
hoses or valves etc. These parts may not be 
produced by the part manufacturer
due to the lockdown unless they receive a 
case to case exemption from the
District Magistrate, which would entitle the 
said manufacturer to avail the FM
exemption. However, the exemption may 
not be applicable for the supply of
existing stock, as in that case the
question would merely be of supplying the 
existing stock to the customer. In
case the supplier finds completing such a 
supply onerous due to financial
hardships or decreased margins/profits, it 
is possible that the court may not find
any aspect of impossibility that prohibits 
the performance of the contract as such.

It is also pertinent to note that the 

broad enough owing to the phrase
“beyond the reasonable control of the 
parties”. Therefore, a party may consider 
invoking the Force Majeure clause in this 
case.

The next step is to consider “causation”. In 
the current circumstance, the workforce is 
not available and hence the production 
and supply may not be possible. This may 
also help show the situation as being 
covered under the Force Majeure clause. 
However, it must be noted that, if the 
chemical was already produced and it was 
ready for being supplied to stores, and the 
issue is not of production but merely of 
supply owing to the shipment costs then, it 
may not be a plain vanilla case to 
successfully excuse for non-performance 
on the basis of Force Majeure. This is 
because mere commercial impediments 
may not be a sufficient cause to show that 
the party was prevented from the 
performance of the contract.

Finally, looking from the standpoint of the 
counter-party to a party invoking an
FM clause in their contract, it becomes 
important to evaluate if and to what
extent such an invocation is legally 
justified. This has important consequences,
since an incorrect invocation of the FM 
clause by the non-performing party
which cannot ultimately be justified can 
may be a valid ground for invoking bank
guarantees (BGs), letters of credit (LCs) or 
other such guarantee instruments given 
by financial institutions, where such 
agreements so provide. The counter-party, 

above-mentioned propositions would 
similarly apply in the contracts which 
include “Supply and Installation” 
arrangements. In accordance with the 
guidelines issued by the Ministry of Home 
Affairs, 15 only one driver and one additional 
person has been allowed for inter-state and 
intra-state movement of all trucks. 
Therefore, all the Supply and Installation 
contracts, where fo instance, -a team of 
engineers is required may consider 
Doctrine of Frustration to exempt them 
from performance of the contract.

An example can also be considered 
pertaining to Section 32 of the ICA. There
is a long term supply contract of a 
non-essential commodity between two
companies and the supplier is facing 
difficulty in supplying the chemicals owing
to, a) non-availability of workforce b) a 
substantial increase in the cost of
transportation or c) non-availability of 
transportation, owing to COVID-19. The
Force Majeure clause in the contract states 
that “if either party is prevented wholly or 
partly from performing its obligations 
owing to a natural disaster, war, riot, or any 
other reason beyond the reasonable control 
of the parties then, upon such party giving 
notice to the other party within a 
reasonable amount of time
after the occurrence of the event, such 
obligations would be suspended.”
In this situation the first step would be to 
consider whether the circumstances
can invoke the Force Majeure clause. The 
word pandemic or epidemic in the
clause is missing, however, the clause is 

in case of an incorrect invocation of the FM 
clause, can therefore take a commercial 
call to enforce such a BG/LC, which may 
assist in offsetting a portion of deficit in 
cash reserves that a business may find 
itself in during and/or after the lockdown. 
Going by practice, courts generally do not 
interfere in invocation of such guarantees, 
which form part of the fabric of 
commercial transactions. 16

As the illustrations above show, the answer 
to whether the prevailing
circumstances entitle parties to a contract 
to discharge its obligations by invoking an 
FM Clause or the- doctrine of frustration 
under ICA is not a straightforward yes or a 
no, as it would necessarily depend greatly 
upon the nature of obligations undertaken 
by the parties, facts and evidence led as 
well as the specific wordings of the FM 
Clause. What is the key question to 
determine is whether the present crisis has 
prevented the contracting parties from 
discharging their obligations under the 
contract? It is also important to note that 
any business seeking to rely on an FM 
Clause must comply with the extant 
formalities and procedural requirements 
under the contract, for instance, the 
requirement to give notice of its intention 
to rely on the FM clause to the other party 
within a specific time period). Parties are 
therefore advised to seek opinion based on 
their specific facts and circumstances and 
cautioned against applying a one-size-fits 
all approach.
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CONTRACTUAL ISSUES

vehicles and manpower, operations of 
Container Freight Station and warehouses 
and offices of Custom Houses Agents have 
also been declared as essential services. 
The Notification of the Director General of
Shipping, Mumbai, stated that there would 
be no container detention charges on
import and export shipments during the 
lockdown period.

Therefore, the case highlights that it will be 
difficult for companies which deal in 
products/services declared as essential 
products/services, to claim exemption
from performance through the route of 
“Force Majeure”.

One may then assume the application to 
supply contracts. Assume a situation
where a manufacturer ‘A’ is required to 
assemble and supply 100 units of
television sets to its customer ‘B’. The 
contract may have been executed long
before the COVID had even shown any 
signs of presence. The deliveries were
scheduled to take place on 10 th April, 
2020, i.e., in the middle of the lockdown.
However, the contract provides for an 
assembly schedule, i.e., the entire
quantity ordered under the contract was 
required to be assembled and kept
ready for delivery by 23rd March, 2020 at the 
warehouse of the seller. Till 20th March, A 
has produced only 60 units. Party A 
planned to complete the balance 
assemblies before the scheduled delivery 
so as to deliver the assembled TV’s, which 
is the ultimate objective of the contract. 

However, because a lockdown is imposed 
on 21st March, 2020 prohibiting commercial 
establishments from the production of all 
non-essential items, A seeks to rely on the 
doctrine of frustration and only delivers 60
assembled units on the scheduled delivery 
date. Party B sues for damages for
non-performance and seeks restitution of 
all 100 units of TVs along with penal 
interest.

The court in such a case, may consider the 
settled proposition that the doctrine
of frustration cannot be availed by a 
defendant, when the non- performance of 
a contract is attributable to his own 
default. Since in  this particular example, 
Party A was already behind the delivery 
schedule even before the lockdown, it may 
then disentitle A from seeking the shelter 
of the doctrine of frustration. However, the 
court would also be likely to consider the 
applicable rules and guidelines in place 
during the lockdown, clarified that 
transportation of all goods, without any
distinction of them being essential and 
non-essential were allowed. Therefore,
by considering that 60 TVs were in fact 
delivered on the scheduled date of
delivery, the court may limit the damages 
to restitution for 40 TVs.

Additionally, from the perspective of a 
buyer, the buyer may wish to renege his
obligations under the contract to take the 
delivery of parts from the supplier since its 
demand for the subsequent end product 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 EMPLOYMENT
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therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 
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therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

mandatory orders were issued under the
COVID-19 Regulations of their respective 
states, were made under the Epidemic and 
Diseases Act, 1897 (“ED Act”). These 
consisted state of Uttar Pradesh, Delhi, 
Telangana, Tamil Nadu, Andhra Pradesh 
along with the Union Territory of 
Chandigarh. It is pertinent to note that in 
most of the cases, the lockdown period 
was up to 31 st March 2020. 22

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day
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Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

EMPLOYMENT LAW ISSUES

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 
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therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day
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EMPLOYMENT LAW ISSUES

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.
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EMPLOYMENT LAW ISSUES

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 
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therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 
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parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

ISSUES WITH INSOLVENCY RESOLUTION

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 
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parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

ISSUES WITH INSOLVENCY RESOLUTION

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 
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plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

ISSUES WITH INSOLVENCY RESOLUTION

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

   by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.
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basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

If we assume the test case of the Essar 
Resolution, the ultimate success of the
process therein may well be attributed to 
the ability of the RP managing Essar
as a going concern. Such a performance 
would be exceedingly hard to replicate
in the post-pandemic economy.

An illustration comparing a CIRP in the 
normal course of events with a CIRP
caught in the midst of COVID-19 measures 
demonstrates how it may become

exceedingly hard for stressed assets to be 
maintained on a going concern basis
from an operations and business 
perspective. Given below is a diagram of 
the corporate debtor being maintained as 
a going concern during the Corporate
Insolvency Resolution Process in a 
Pre-COVID-19 scenario followed by
the likely hardships caused in maintaining 
the debtor as a going concern during
and after the measures taken to contain 
the spread of the disease:
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basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.
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basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 
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therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 
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therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

As the above illustration demonstrates, 
requiring a debtor to continue business
operations is an absolute must for the rest 
of the process to follow in favour of
resolution rather than liquidation. During 
and even after the lockdown, debtors
will be strained to find customers with 
whom negotiations may be entered into
for the supply of goods/services during the 
period of CIRP. Even if the debtor
manages to find some customers, then 
there will be the issue of negotiating with
the workers and management of the 
debtor so as to ensure that operations
remain smooth and there is output in the 
first place to supply goods to the
debtor’s customers. This may turn out to 
be much harder after the outbreak of
COVID-19 as workers may not be willing to 
come to the premises and may have
gone back to their hometowns leaving the 
debtor to arrange for skilled/unskilled
workforce suited to its industry at the last 
moment. Further, suppliers may
default on their obligations because of 
hardships that they themselves face in
supplying essential goods/services 
required for the output produced by the
corporate debtor. The customer may also, 
in turn, revoke their purchase orders.
Even as the lockdown ceases and the 
economy starts crawling back to its usual
pace, the cost of raising capital through 
interim finance may also turn out to be
much higher than what prevailed before 
the pandemic. Such costs being part of
the CIRP costs, would be given 
super-priority in the payment scheme and

further reduce the recovery available for 
financial creditors.

The above contingencies that the RP must  
deal with in the course of the CIRP
would significantly affect the valuation of 
the debtor. Companies already reeling
under the economic slowdown would 
already be protective of their investments
and increasingly scrutinize their existing 
cash reserves. As a result, in many
cases, there may not even be enough 
prospective resolution applicants who
may submit feasible plans for the 
Committee of Creditors to evaluate. A legal
consequence of such an event under the 
code would be liquidation of the
debtor.

In such a situation, treating only the period 
of the lockdown as a relief period
may not be enough. The idea of the CIRP is 
to ensure value maximization and
liquidation must be last resort. An 
unforeseeable period of time may elapse 
for the market to return to normalcy post 
the lockdown and during this period, the
value of the assets may take a major hit 
even as the RP struggles to run the 
company as a “going concern”. This 
argument also finds support in the going
concern accounting basis, which entails 
many assumptions. For instance,
in the case of a history of profitable 
operations and ready access to financial 
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resources, a going concern basis of 
accounting may be made without detailed 
analysis. This would, however, not 
necessarily be the case where 
“management may need to consider a 
wide range of factors relating to current 
and expected profitability, debt 
repayment schedules and potential 
sources of replacement
financing”. 34

Considering all the above, the COC may 
decide that the entire CIRP process
may need to be restarted and the NCLT 
should be allowed, in their inherent 
powers, to restart the process to ensure the 
interest of all the stakeholders are
safeguarded.

C. POSSIBLE MEASURES THAT MAY BE 
TAKEN IN THE FUTURE:
NEED FOR AN ADJUSTMENT PLAN / 
STOP-GAP MECHANISM

In order to ensure that a true insolvency 
resolution can be effected, the
appropriate regulations may be made by 
the Central Government to allow the
Corporate Debtors to come up with an 
adjustment plan for the period after the
lockdown, i.e., a plan to bring the company 
back on track for the CIRP after
which the timelines for the various 
activities may start to run. Alternatively, a
stop-gap mechanism may have to be 
introduced by the government to address
the issues faced by ongoing CIRPs by way 

of which a time period over and above the 
period provided under Section 12 of the 
Code may have to be provided upon the 
satisfaction of the NCLT.

This becomes all the more imperative 
because of the impending uncertainty
about what other harsh measures may 
have to be taken by the Central
Government to curb the spread of the 
disease. 

NEED TO EASE FINANCIAL BURDEN

To ease the financial burden of corporate 
debtors across the board, IBBI, in
consultation with ICSI Institute of 
Insolvency Professionals may come up 
with many measures such as capping of 
fees of the RP’s for the period of the 
lockdown, companies undergoing CIRP 
may be exempted from paying rent for the 
period of lockdown.

NEED TO ENSURE SUCCESSFUL 
RESOLUTION OF IMPORTANT
BUSINESSES

There is a dire need for companies 
providing certain essential services during
these times. The Central Government has 
already indicated the possibility of
suspending the provisions of Section 7, 9 
and 10 for a period of six months if
the current situation prevails after 
30.04.2020. However, even otherwise, the
central government may consider 
notifying companies providing essential 

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

goods and services such as 
medical/healthcare devices or supplies and 
their essential suppliers to be exempted 
from Section 7, 9 or 10 applications. 

In furtherance of the same, a temporary 
and very specific exemption from the 
rigors of Section 29A may be made for 
such classes of companies engaged in 

providing such medical, healthcare and 
allied goods/services as well as their 
essential suppliers so as to allow their 
promoters or such other classes of
persons who are not allowed to bid for the 
company at present because of their
direct/indirect relationship with the 
corporate debtor and/or defaulting
management.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

As the above illustration demonstrates, 
requiring a debtor to continue business
operations is an absolute must for the rest 
of the process to follow in favour of
resolution rather than liquidation. During 
and even after the lockdown, debtors
will be strained to find customers with 
whom negotiations may be entered into
for the supply of goods/services during the 
period of CIRP. Even if the debtor
manages to find some customers, then 
there will be the issue of negotiating with
the workers and management of the 
debtor so as to ensure that operations
remain smooth and there is output in the 
first place to supply goods to the
debtor’s customers. This may turn out to 
be much harder after the outbreak of
COVID-19 as workers may not be willing to 
come to the premises and may have
gone back to their hometowns leaving the 
debtor to arrange for skilled/unskilled
workforce suited to its industry at the last 
moment. Further, suppliers may
default on their obligations because of 
hardships that they themselves face in
supplying essential goods/services 
required for the output produced by the
corporate debtor. The customer may also, 
in turn, revoke their purchase orders.
Even as the lockdown ceases and the 
economy starts crawling back to its usual
pace, the cost of raising capital through 
interim finance may also turn out to be
much higher than what prevailed before 
the pandemic. Such costs being part of
the CIRP costs, would be given 
super-priority in the payment scheme and

further reduce the recovery available for 
financial creditors.

The above contingencies that the RP must  
deal with in the course of the CIRP
would significantly affect the valuation of 
the debtor. Companies already reeling
under the economic slowdown would 
already be protective of their investments
and increasingly scrutinize their existing 
cash reserves. As a result, in many
cases, there may not even be enough 
prospective resolution applicants who
may submit feasible plans for the 
Committee of Creditors to evaluate. A legal
consequence of such an event under the 
code would be liquidation of the
debtor.

In such a situation, treating only the period 
of the lockdown as a relief period
may not be enough. The idea of the CIRP is 
to ensure value maximization and
liquidation must be last resort. An 
unforeseeable period of time may elapse 
for the market to return to normalcy post 
the lockdown and during this period, the
value of the assets may take a major hit 
even as the RP struggles to run the 
company as a “going concern”. This 
argument also finds support in the going
concern accounting basis, which entails 
many assumptions. For instance,
in the case of a history of profitable 
operations and ready access to financial 

ISSUES WITH INSOLVENCY RESOLUTION

resources, a going concern basis of 
accounting may be made without detailed 
analysis. This would, however, not 
necessarily be the case where 
“management may need to consider a 
wide range of factors relating to current 
and expected profitability, debt 
repayment schedules and potential 
sources of replacement
financing”. 34

Considering all the above, the COC may 
decide that the entire CIRP process
may need to be restarted and the NCLT 
should be allowed, in their inherent 
powers, to restart the process to ensure the 
interest of all the stakeholders are
safeguarded.

C. POSSIBLE MEASURES THAT MAY BE 
TAKEN IN THE FUTURE:
NEED FOR AN ADJUSTMENT PLAN / 
STOP-GAP MECHANISM

In order to ensure that a true insolvency 
resolution can be effected, the
appropriate regulations may be made by 
the Central Government to allow the
Corporate Debtors to come up with an 
adjustment plan for the period after the
lockdown, i.e., a plan to bring the company 
back on track for the CIRP after
which the timelines for the various 
activities may start to run. Alternatively, a
stop-gap mechanism may have to be 
introduced by the government to address
the issues faced by ongoing CIRPs by way 

of which a time period over and above the 
period provided under Section 12 of the 
Code may have to be provided upon the 
satisfaction of the NCLT.

This becomes all the more imperative 
because of the impending uncertainty
about what other harsh measures may 
have to be taken by the Central
Government to curb the spread of the 
disease. 

NEED TO EASE FINANCIAL BURDEN

To ease the financial burden of corporate 
debtors across the board, IBBI, in
consultation with ICSI Institute of 
Insolvency Professionals may come up 
with many measures such as capping of 
fees of the RP’s for the period of the 
lockdown, companies undergoing CIRP 
may be exempted from paying rent for the 
period of lockdown.

NEED TO ENSURE SUCCESSFUL 
RESOLUTION OF IMPORTANT
BUSINESSES

There is a dire need for companies 
providing certain essential services during
these times. The Central Government has 
already indicated the possibility of
suspending the provisions of Section 7, 9 
and 10 for a period of six months if
the current situation prevails after 
30.04.2020. However, even otherwise, the
central government may consider 
notifying companies providing essential 
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basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

goods and services such as 
medical/healthcare devices or supplies and 
their essential suppliers to be exempted 
from Section 7, 9 or 10 applications. 

In furtherance of the same, a temporary 
and very specific exemption from the 
rigors of Section 29A may be made for 
such classes of companies engaged in 

providing such medical, healthcare and 
allied goods/services as well as their 
essential suppliers so as to allow their 
promoters or such other classes of
persons who are not allowed to bid for the 
company at present because of their
direct/indirect relationship with the 
corporate debtor and/or defaulting
management.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

As the above illustration demonstrates, 
requiring a debtor to continue business
operations is an absolute must for the rest 
of the process to follow in favour of
resolution rather than liquidation. During 
and even after the lockdown, debtors
will be strained to find customers with 
whom negotiations may be entered into
for the supply of goods/services during the 
period of CIRP. Even if the debtor
manages to find some customers, then 
there will be the issue of negotiating with
the workers and management of the 
debtor so as to ensure that operations
remain smooth and there is output in the 
first place to supply goods to the
debtor’s customers. This may turn out to 
be much harder after the outbreak of
COVID-19 as workers may not be willing to 
come to the premises and may have
gone back to their hometowns leaving the 
debtor to arrange for skilled/unskilled
workforce suited to its industry at the last 
moment. Further, suppliers may
default on their obligations because of 
hardships that they themselves face in
supplying essential goods/services 
required for the output produced by the
corporate debtor. The customer may also, 
in turn, revoke their purchase orders.
Even as the lockdown ceases and the 
economy starts crawling back to its usual
pace, the cost of raising capital through 
interim finance may also turn out to be
much higher than what prevailed before 
the pandemic. Such costs being part of
the CIRP costs, would be given 
super-priority in the payment scheme and

further reduce the recovery available for 
financial creditors.

The above contingencies that the RP must  
deal with in the course of the CIRP
would significantly affect the valuation of 
the debtor. Companies already reeling
under the economic slowdown would 
already be protective of their investments
and increasingly scrutinize their existing 
cash reserves. As a result, in many
cases, there may not even be enough 
prospective resolution applicants who
may submit feasible plans for the 
Committee of Creditors to evaluate. A legal
consequence of such an event under the 
code would be liquidation of the
debtor.

In such a situation, treating only the period 
of the lockdown as a relief period
may not be enough. The idea of the CIRP is 
to ensure value maximization and
liquidation must be last resort. An 
unforeseeable period of time may elapse 
for the market to return to normalcy post 
the lockdown and during this period, the
value of the assets may take a major hit 
even as the RP struggles to run the 
company as a “going concern”. This 
argument also finds support in the going
concern accounting basis, which entails 
many assumptions. For instance,
in the case of a history of profitable 
operations and ready access to financial 
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resources, a going concern basis of 
accounting may be made without detailed 
analysis. This would, however, not 
necessarily be the case where 
“management may need to consider a 
wide range of factors relating to current 
and expected profitability, debt 
repayment schedules and potential 
sources of replacement
financing”. 34

Considering all the above, the COC may 
decide that the entire CIRP process
may need to be restarted and the NCLT 
should be allowed, in their inherent 
powers, to restart the process to ensure the 
interest of all the stakeholders are
safeguarded.

C. POSSIBLE MEASURES THAT MAY BE 
TAKEN IN THE FUTURE:
NEED FOR AN ADJUSTMENT PLAN / 
STOP-GAP MECHANISM

In order to ensure that a true insolvency 
resolution can be effected, the
appropriate regulations may be made by 
the Central Government to allow the
Corporate Debtors to come up with an 
adjustment plan for the period after the
lockdown, i.e., a plan to bring the company 
back on track for the CIRP after
which the timelines for the various 
activities may start to run. Alternatively, a
stop-gap mechanism may have to be 
introduced by the government to address
the issues faced by ongoing CIRPs by way 

of which a time period over and above the 
period provided under Section 12 of the 
Code may have to be provided upon the 
satisfaction of the NCLT.

This becomes all the more imperative 
because of the impending uncertainty
about what other harsh measures may 
have to be taken by the Central
Government to curb the spread of the 
disease. 

NEED TO EASE FINANCIAL BURDEN

To ease the financial burden of corporate 
debtors across the board, IBBI, in
consultation with ICSI Institute of 
Insolvency Professionals may come up 
with many measures such as capping of 
fees of the RP’s for the period of the 
lockdown, companies undergoing CIRP 
may be exempted from paying rent for the 
period of lockdown.

NEED TO ENSURE SUCCESSFUL 
RESOLUTION OF IMPORTANT
BUSINESSES

There is a dire need for companies 
providing certain essential services during
these times. The Central Government has 
already indicated the possibility of
suspending the provisions of Section 7, 9 
and 10 for a period of six months if
the current situation prevails after 
30.04.2020. However, even otherwise, the
central government may consider 
notifying companies providing essential 
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basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

goods and services such as 
medical/healthcare devices or supplies and 
their essential suppliers to be exempted 
from Section 7, 9 or 10 applications. 

In furtherance of the same, a temporary 
and very specific exemption from the 
rigors of Section 29A may be made for 
such classes of companies engaged in 

providing such medical, healthcare and 
allied goods/services as well as their 
essential suppliers so as to allow their 
promoters or such other classes of
persons who are not allowed to bid for the 
company at present because of their
direct/indirect relationship with the 
corporate debtor and/or defaulting
management.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 



therefore, it cannot be said that employees 
have to use their paid leave for these days 
unless a NOC is received from the 
concerned employees and which is 
allowed under the leave policy of the 
concerned company. Since the NDMA 
order directed that all shops and 
establishments, apart from those which 
are exempted from the lockdown, should 
be closed during the notified lockdown 
period 21 , employees would be deemed to 
be on duty even if work from home is not 
possible.

However, the term worker should not be 
given a strict and restrictive interpretation 
also. Since the purpose of order is to 
mitigate the economic hardship of the 
migrant workers, therefore, considering 
that it comes as a part of welfare measure, 
it may not be restricted to any class of 
worker, such as other contractual laborer.

As such, while certain states have passed 
advisories not to deduct salaries, there 
were certain mandatory orders from 
several state governments earlier, which 
prohibited the deduction of salary of 
‘employees’ or workers in a private
establishment. Therefore, the ambit of 
such orders includes all classes of
employees. It is pointed that these 

However, in such circumstances, the 
employers may renegotiate with their
employees (except workers). Unless there 
comes any explicit order extending
the obligation towards all the employees, 

the employers may re-negotiate the
salary terms with its employees for the 
period of lockdown subject to the state
notification. It is pointed that the state 
notifications earlier mandate, prohibiting
salary reduction (as mentioned above) may 
not be applicable during the whole
lockdown period ordered by the NDMA 
unless the respective state extends the
lockdown period. Therefore, the mandate 
of state order should extend to the
lockdown period imposed by the state 
governments under the ED Act.

A. TERMINATION OF EMPLOYMENT

The question that whether the services of 
an employee can be terminated or not, is 
again answered by the NEC order dated 
24th March 2020. In light of the NEC order,
the employers do not have any right to 
terminate the employment of workers. It is
pointed out that the DM Act has an 
overriding effect over other statutes by 
virtue of section 72 of the DM Act. Since 
the order has been passed under the DM 
Act, directions thereunder have an 
overriding effect over general rights and 
obligations mentioned under Industrial 
Disputes Act, 1947 (“ID Act”) and other 
labour law statutes.

With respect to the class of employees 
outside the scope of workers (as discussed
above), it is pointed that notifications of 
certain states, such as mentioned above, 
prohibited termination during the 
lockdown period specified by their
respective governments and 
administrations. In all other cases, the 
termination of employees will be subject to 
the terms and conditions of the contract 
between the parties, the HR policy of the 
company and no special condition has 
come into force post COVID-19.

B. PAID LEAVES AND COVID

Post the lockdown period and as a part of 
business continuity plans, several 
employers may also wish to use their
employees’ paid leaves to mitigate the loss 
of work. In this regard, it must be noted 

that employers cannot force their 
employees to use their earned leaves
as the discretion to use the same lies with 
employees. Section 79 of the Factories Act, 
1948 deals with annual paid leaves and the 
same can be availed by the workers by 
making an application. Additionally, the 
Shops and Establishments Act of various 
states also provide for a similar procedure 
for employees. Therefore, the law does not 
give any right to the employers to compel 
employees to use their earned or paid 
leaves after the lockdown period is lifted. 
As such, they may get a NOC from the
concerned employees to consider these 
lockdown as paid leaves.

C. BUSINESSES PROVIDING ESSENTIAL 
SUPPLIES

It is pertinent to mention which businesses 
are allowed to function during the 
lockdown period. The consolidated 
guidelines on 15 th April 2020 pursuant to 
NDMA order on nationwide lockdown as 
notified by the Ministry of Home Affairs 
(MHA), provide for the commercial and 
industrial establishments that are 
exempted by the lockdown and are 
allowed to operate in non-hotspot areas, 
subject to the conditions mentioned in the 
said circular. 

Further, MHA vide its order dated 
03.04.2020 has provided clarification
regarding daily essentials. The order 
clarified that food and groceries include all
items of food and grocery that are usually 
consumed by people on day to day

Around this time last year, the recovery 
rate from stressed assets in India was
reported at close to 43%, by global 
analytics company CRISIL. 24 This was an
improvement over the 41% recovery rate 
reported in 2018. Despite some of its
shortcomings, the Insolvency and 
Bankruptcy Code, 2016 (“the Code”) has
been deemed as a fairly successful 
economic experiment, allowing a recovery
of Rs 75,000 crore in 2019, which was 
double the recovery delivered by
erstwhile insolvency regimes.

Ensuring that the Code continues on this 
path and replicates its success in the 
post-pandemic economy would be a 
crucial driver to allow the economy to 
recover. However, at the same time, the 
spread of COVID-19 also presents a Catch 
22 scenario for stressed assets, which must 
ensure operations as a going concern in 
order to maintain asset value in the 
backdrop of lockdowns and other 
measures implementing strict social 
distancing norms which have effectively 
put the economy in a virtual state of 
suspension. In this section, we discuss 
some of the measures taken by Central 
Government so far and the impending 
issues in insolvency resolution that may 
persist even after the lockdown. 

A. MEASURES TAKEN SO FAR

The government has already stepped into 
action and three important measures
have been taken in the course of the past 

two weeks. Firstly, in exercise of its
powers under the proviso to Section 4 of 
the Code, the Central Government
vide a Gazette Notification 25 dated 
24.03.2020 has increased the threshold for
initiating a corporate insolvency resolution 
process (“CIRP”) under Part II of the
Code from INR 1 lakh to INR 1 Crore. Also, 
there are also reports which suggest
that an ordinance is proposed to be 
introduced to suspend fresh insolvency
action against companies for 6 months. 
Secondly, the Reserve Bank of India (“RBI”) 
has taken various measures as part of a 
stimulus package 26 released to help equip 
the economy to deal with the effects of the 
pandemic, which inter alia, include 
permitting all commercial banks, 
co-operative banks and NBFC’s to
grant a moratorium of three months on 
payments of all installments which were
falling due between 01.03.2020 and 
31.05.2020. And finally, recognizing the
challenges faced for performing various 
activities necessary for insolvency
resolution, the Insolvency and Bankruptcy 
Board of India (“IBBI”) has introduced
Regulation 40C into the Insolvency and 
Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) 
Regulations, 2016, (“CIRP Regulations”) by 
way of the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution 
Process for Corporate Persons) (Third 
Amendment) Regulations, 2020 27 .

The amendment excludes the period of 
lockdown imposed by the Central

Government for the purposes of 
calculating timelines for any activity that 
had to be but could not be completed 
because of the lockdown. The IBBI’s 
amendment was shortly followed by an 
order dated 30.03.2020 passed by the 
NCLAT 28 reaffirming that the period of 
lockdown ordered by the Central and State
Government would be excluded for 
calculation of the insolvency resolution
process period under Section 12 of the 
Code.

B. IMPENDING ISSUES LIKELY TO CROP 
UP FOR PARTIES

As such while the Central Government has 
taken some welcome steps in
recognizing and trying to offset some of 
the impending issues that are bound to
come up during and after the lockdown, 
much more is desired to be done in
terms of clarification of existing measures 
as well as introducing new ones. In
this context we look at certain 
pre-admission and post admission 
concerns that may be faced by parties and 
possible steps or measures that may have 
to be taken to address the same.

a. Pre-Admission Concerns:

Pre-admission issues remain to be resolved 
primarily qua applications for initation of 
CIRP preferred by Operational Creditors 
under Section 9 of the Code. The concern 
relates to the lack of clarification on how 
the threshold notification will be applied. 

i. Need for clarification on threshold

While increasing the threshold of default 
for initiating any action under Section 7, 
Section 9 or Section 10 has been a 
welcome move to stop frivolous
applications against MSMEs as well as ease 
the burden on the NCLT’s across
the country, the Central Government 
ought to have clarified the application of
the thresholds in case of pending 
applications or in cases where a demand
notice under Section 8 had already been 
sent for unpaid dues below INR 1 Crore.
 
In order to understand whether the 
change in threshold would operate
retrospectively or not, one may look at the 
purpose behind changing the
threshold by bringing this notification. The 
purpose behind the same appears to
be to give some relief to MSMEs in the 
wake of COVID-19 as stated by the
Finance Minister in the press release of the 
Ministry of Finance. 29 The tenor and
surrounding circumstances in which the 
notification has been released seem to
point to the fact that is purported to 
address an issue that has cropped up
because of the spread of COVID-19 and its 
adverse effect on businesses.
Therefore, applicants having their petitions 
pending for admission before the
NCLT or operational creditors who have 
already sent a demand notice for an
amount below INR 1 Crore before such a 
situation emerged may argue that the 
threshold would only apply to cases where 

parties have defaulted after the date
of its coming into force.

While the application of the revised 
threshold to such cases remain untested, it 
could be argued that the threshold 
operates prospectively and not 
retrospectively for another reason. An 
argument in favor of the retrospective 
application of a threshold criterion in the 
context of the Code has been negated by 
the Supreme Court in the past. In the case 
of K. Sashidhar v. Indian Overseas Bank 
and Ors. 30 the Supreme Court refused to 
apply an amendment to Section 30(4) 
retrospectively, which substituted the 
minimum voting percentage by which a 
resolution plan could be approved by the 
Committee of Creditors from 75% voting 
share to 66% voting share.

In particular, the Supreme Court refused to 
accept the argument that the
amendment having been brought by way 
of a substitution, it should be assumed
that the provisions were always there from 
the beginning of the Code. Instead,
the Court was of the view that since the 
amendment had brought a new norm
and qualifying standard the approval of a 
resolution plan it could not be treated
as a declaratory/clarificatory or stricto 
sensu procedural matter as such. The
Court’s opinion was further reinforced by 
the fact that there was no indication in
the amending act that the legislature 
intended to undo and/or govern the
decisions already taken by the Committee 

of Creditors of the concerned corporate 
debtors prior to the date on which it came 
into effect.

However, the success of such an argument 
in the context of the threshold under 
Section 4 of the Code remains to be tested 
and may vary depending on the facts and 
circumstances of parties. Parties are 
therefore advised to obtain legal advice 
before proceeding on the basis of the 
above discussion. In any case, a 
clarification on the application of the 
threshold notification is issued by the 
government would greatly benefit 
stakeholders in order to provide clarity on 
their rights.

b. Post-Admission concerns

It is important to realize that businesses 
are dealing with an unprecedented
situation. As such, with different models 
suggesting different phases of lockdowns 
necessary to deal with the virus, ranging 
from the present 40 days lockdown to 
more phased and protracted measures 32 it 
is uncertain how long it would take for 
businesses to resume their normal 
operations. In this backdrop, distressed 
companies cannot be expected to pick up 
where they left off just before the 
lockdown started.

Assuming that the lockdown ends after 40 
days, the 41st day would not be the same 
for the company as the 1 st day of the 
lockdown in terms of operations. A 

plethora of unforeseeable circumstances 
may emanate crop up as a result of the 
lockdown: workers, fearing for their health, 
may refuse to come to factory or office 
premises in especially afflicted areas of the 
country; contracts for supply and receiving 
goods necessary for running the debtor as 
a going concern may not be available; 
suppliers of the corporate debtor may 
invoke force majeure provisions in their 
contracts with the debtor in light of the 
performance of contractual obligations 
having been rendered impossible; the 
buyer may revoke their orders, cost of 
raising capital that may be integral to 
infuse life into the business may turn out to 
be much higher than prevailing rates. And 
while the corporate debtor struggles to 
stay afloat, it would still be liable to pay 
wages for its workers in light of the orders 
passed by the National Disaster 
Management Authority under Section 
10(2)(l) of the Disaster Management Act, 
2005 so as to ensure that the interim 
resolution professional (“IRP”) does not fall 
foul of Section 17(2)(e) 33 , make payments 
for essential services such as electricity,
water, security and keep incurring the 
necessary operating expenses which are
integral to ensure that the premises of the 
debtor are still functional and
accessible.

It is not difficult to see that there are many 
reasons why the lockdown may
make it much harder than usual to save a 
stressed debtor from corporate death

by way of liquidation. Maintaining a 
corporate debtor as a going concern
involves multiple processes to run 
simultaneously. Practically, in the course of
his/her duties, a RP along with his/her 
consultants operates a team which looks at
three primary areas: (i) operationally 
managing the company so as to minimize
deterioration in the value of the corporate 
debtor’s assets; (ii) the resolution of
the debtor in the form of seeking bids from 
prospective companies which may or
may not be engaged in the industry of the 
corporate debtor, and (iii) the insolvency 
process from the view of the Code which 
includes but is not limited to collection 
collation and verification of claims, and a 
plethora of various statutory compliances 
contained therein. While naturally from a 
standpoint of statutory compliances, the 
RP and other stakeholders may find it hard 
to comply with certain requirements 
during the lockdown, the Achilles heel of 
the resolution lies in maintaining the 
corporate debtor as a going concern from 
the view of commercial operations during 
such times. For illustration, in an insolvency 
process concerning a hotel company, the 
hotel company had a business of INR 16 
crore during the CIRP process, which was 
one of the factors taken by the resolution 
applicant in the said case to submit its bid. 
If the same situation were to happen today, 
the same property may not have received 
the same resolution value.

  

basis. Further, regarding production, 
warehousing and transportation of
essential goods, the state governments 
have been advised to issue regional
passes to nationwide supply chains for 
easy movement of critical staff and
goods.

It is pointed out that if the required 
standards of health, safety and hygiene are
being maintained by the employer, then 
employees cannot refuse to work.
Refusal on part of employees in such cases 
will attract disciplinary actions in
accordance with the policies of the 
business and terms of employment.

D. CONCLUSION

The government can mandate the 
employers for not reducing wages, 
however, commercial strain on businesses 
have compelled them to take contrary
measures. Despite the order from the 

central government and various state
governments, there are several companies 
sending their employees on leave
without pay. Several other companies have 
offered voluntary resignation
and a pay cut to their employees. There are 
certain companies that have terminated 
the employment. Additionally, 
management of various companies
have been voluntarily taking pay cut.

There needs to be a balanced approach. 
The orders from governments take note of 
the hardship of the employees which is a 
welcome move, however, they may have 
failed to consider the employer’s viewpoint. 
Therefore, employment law is one field 
where numerous litigations are anticipated 
in the near future.

While several countries, including India, are 
facing lockdown, the companies are 
suffering to manage business continuity. 
The National Disaster Management 
Authority (“NDMA”) had imposed a 
nationwide lockdown in India from March 
24th for a period of 21 days up to 14 th April 
2020 under the Disaster Management Act, 
2005 (“DM Act”), which has been 
subsequently extended to 3rd May 2020. 
Under these circumstances, there are 
several issues which become relevant from 
the viewpoint of private employers.

Pursuant to the order passed by NDMA on 
24th March 2020 18 , several migrant
workers started moving back to their 
hometowns, which prevented effective
implementation of the lockdown order. 
Therefore, the National Executive 
Committee (“NEC”) passed an order dated 
29.03.2020 19 under section 10(2)(l) of the 
DM Act, by which it was directed to all the 
states to ensure that private employers 
make timely and complete payment to 
their workers for the period of lockdown. It 
is pertinent to note that the term used in
the order is ‘worker’ and not employees. 
Worker has been defined under section
2(l) of the Factories Act, 1948. The definition 
is reproduced below for ease of
reference,
“worker” means a person employed, 
directly or by or through any agency
(including a contractor) with or without 
the knowledge of the principal employer, 
whether for remuneration or not, in any 
manufacturing process, or

in cleaning any part of the machinery or 
premises used for a manufacturing
process, or in any other kind of work 
incidental to, or connected with, the
manufacturing process, or the subject of 
the manufacturing process but
does not include any member of the 
armed forces of the Union

Moreover, the order comes pursuant to the 
migration of ‘workers’ at a large scale 
which is also reflected in the recitals of the 
said Order. Therefore, considering the 
object, it should not include all classes of 
employees, such as those in the 
professional and managerial nature of 
work.

It is pointed out that the NEC order does 
not provide any exemption and the
obligation on the employee is absolute. 
The order does not take into consideration 
the financial position of the employer, 
which is a huge cause of concern for all 
cash strapped companies. Similarly, the 
position would not be dependent on 
whether the place of work is operational or 
whether the nature of employment allows 
work from home or not. Therefore, as 
mentioned above, wages of workers 
cannot be deducted and subject to state 
government notifications, the employers 
may look for renegotiation. Further, in 
accordance to circular issued by Ministry of 
Labour and Employment , if the place of
employment is made non-operational due 
to the crisis then the employees of
such units will be deemed to be on duty, 20 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements

The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 

H. M&A DEALS

Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than

essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued

In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements
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The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 

H. M&A DEALS

Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than

essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued

In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements
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The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 

H. M&A DEALS

Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than

essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued

In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements

The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 

H. M&A DEALS

Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than
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essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued

In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements

 
The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 

H. M&A DEALS

Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than
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 essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued

In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements

The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 
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Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than

essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued
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In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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till 14th April, 2020. The CCI has also 
adjourned all hearings listed before 14th 
April, 2020 and clarified that a fresh date 
will be provided subsequently. As such, CCI 
came out with another clarification on 12 
th April that they shall accept information 
under Section 3 and Section 4 of the Act 
electronically.

C. OPERATION OF THE NATIONAL 
COMPANY LAW APPELLATE
TRIBUNAL IN LIGHT OF COVID-19

The National Company Law Appellate 
Tribunal (“NCLAT”), which is the first
appellate authority under the Act, has 
similarly been functioning in a limited
capacity. Through its initial circular dated 
20th March, 2020, the NCLAT had
notified that from 21st March, 2020 to 1st 

April, 2020 only urgent matters would
be listed for admission and all other 
matters would be adjourned to a future
date. This circular also stated that the filing 
counters would be closed. However,
the circular did not provide abundant 
clarity regarding the appeals which would
be barred by limitation if they were not 
filed during the closure of the NCLAT’s
filing section.

To clarify the issue of the limitation of 
appeals, suits, petitions and other filings,
the Hon’ble Supreme Court on 23rd March, 
2020, in a suo moto writ petition,
passed an order extending the period of 
limitation for all filings and proceedings
under every general or special law and 
before every court and tribunal in the

and guidelines permitting pro-competitive 
collaborations in order to deal with the
COVID-19 crisis. For instance, in March, the 
Antitrust Division of the US
Department of Justice and the Bureau of 
Competition of the US Federal Trade
Commission issued a joint statement 
clarifying that collaboration agreements
would be allowed in the interest of the 
health and safety of Americans, as long
as they do not violate antitrust laws. The 
European Commission, competition
authorities of its member states and the 
EFTA Surveillance Authority, which
collectively form the European 
Competition Network, have also issued a 
joint statement stating that they shall not 
actively intervene against necessary and
temporary measures adopted by 
collaborating companies to avoid a 
shortage of supply.

While the CCI has not issued any such 
notification legitimizing temporary
collaborations to meet the demand, it may 
be noted that competition law as it
stands today does carve out a limited 
exception for pro-competitive
collaborations. Collaboration agreements 
may be pro-competitive in terms of
Section 19 if they lead to an accrual of 
benefits to consumers, an increase in
efficiency in production or distribution, or if 
they lead to the promotion of technical, 

scientific and economic development 
through the production or distribution of 
goods or services. However, each such 
collaboration agreement needs to be 
analyzed in terms of pro-competitive 
versus anti-competitive effects and parties 
may consider taking legal advice before 
venturing into such agreements.

E. PRICING OF ESSENTIAL COMMODITIES 
AND SERVICES

In India, the prices of essential 
commodities (which include food grains, 
masks and sanitizers, among several 
others) are strictly regulated in terms of the
Essential Commodities Act, 1955 (“ECA”). 
Vide a notification dated 19th March,
2020 published by the Ministry of 
Consumer Affairs, Food and Public
Distribution, raw materials of essential 
commodities were also included within
the purview of the ECA to maintain the 
integrity of the supply chain for such
commodities. However, in spite of such 
strict regulation, there is always a
possibility that entities that hold a 
significant amount of market power may
exploit the situation to their advantage by 
dealing in a discriminatory manner.

Global antitrust authorities in the 
European Union, Italy, Poland, Norway, 
China and South Korea have stepped up 
enforcement to prevent anti-competitive 
and unfair trade practices during this crisis. 

country, till further orders, with effect from 
15th March, 2020. Subsequently, on
24th March, 2020, the NCLAT, in view of this 
order of the Hon’ble Supreme
Court, extended the period of limitation for 
all appeals till further orders. In this
circular dated 24th March, 2020, the NCLAT 
also withdrew the roster for the
hearing of urgent matters listed on 25th 
March, 2020 and 1st April, 2020.

Therefore, any appeal sought to be filed by 
an aggrieved person against an
order of the CCI shall not be hit by the 
period of limitation under Section 53B of
the Act, provided that the period of 
limitation for filing the appeal was due to
expire on or after 15th March, 2020.

D. COLLABORATION AGREEMENTS FOR 
ESSENTIAL SERVICES

Due to the acute shortage of essential 
goods and services during this crisis and
the obvious disruptions in the supply 
chain, it is no surprise that a number of
providers of essential commodities or 
services are contemplating collaboration
agreements with their competitors. 
However, due to the fear of facing antitrust
actions under Section 3 of the Act, a 
number of companies are refraining from
pooling their financial and operational 
resources to increase the production of
essential commodities to meet the 
increasing demand.

In this regard, antitrust authorities in 
several countries have issued statements

The Competition Markets Authority, UK
has recently stated that it shall closely 
monitor the behavior of traders and
suppliers to ensure that they do not exploit 
the current situation. The US
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the
business community against violating 
antitrust laws in the manufacture,
distribution and/or sale of public health 
products.

Although the CCI has not released any 
specific guidelines or statement to this
effect, current laws under Sections 3 and 4 
are sufficient to cover violations
such as unilateral price increases by 
economically powerful entities which
negatively impact consumers and 
competitors. Therefore, market players for
essential commodities in both the B2B and 
B2C sectors need to be mindful of
competition laws as well as the EC Act 
while ensuring that the prices remain
within the prescribed caps.

However, it may be worth pointing out that 
based on the structure of the market
and other evidence as may be perused by 
the CCI, an uncoordinated and
unintentional occurrence of price 
parallelism in the sale or production of
essential goods may not necessarily 
warrant a penalty under the Act, due to the
high level of price regulation under the 
ECA. However, this would be subject to
the facts and circumstances of each case. 
It is also anticipated that collusive

practices and activities in restraint of trade 
during this period may invite investigations 
by the DG in the near future. 

F. VIOLATIONS WITH RESPECT TO 
VERTICAL AGREEMENTS
DURING THE LOCKDOWN

It may also be noted that in the present 
economic environment, the ability of
dominant or economically strong 
enterprises to conclude restrictive and
exclusive vertical agreements with their 
suppliers or distributors with the
intention of eliminating their competitors 
cannot be ruled out. Such exclusive
supply or distribution agreements may 
have a worse impact on consumers than
usual and may lead to major shortages for 
essential commodities in the market.
The CCI may take strict action against 
perpetrators of such agreements, and
businesses should be wary of concluding 
any vertical agreement which may
have a foreclosing effect.

G. GOVERNMENT TENDERS AND THE 
POSSIBILITY OF BID RIGGING

Given the existing shortage of PPE kits and 
other essential supplies, several
government tenders have been floated for 
their procurement in the recent past.
Businesses should keep in mind that the 
Act strictly prohibits any form of bid
rigging or collusive bidding and the CCI 
may consider exemplary penalties
under Section 27(b) of the Act for any 
enterprises which may be involved in
rigging bids for essential commodities 
during this national crisis.

in usual situations.

I. CONCLUSION

While, the Essential Commodities Act, 1955 
regulates the prices of essential
goods and its inputs, there is always a 
possibility that entities that hold a
significant amount of market power may 
exploit the situation to their advantage
by dealing in a discriminatory manner. The 
ability of dominant or economically
strong enterprises to conclude restrictive 
and exclusive vertical agreements with
their suppliers or distributors to eliminate 
their competitors in the present
economic environment cannot be ruled 
out either. Such exclusive supply or
distribution agreements may have an even 
worse impact on consumers than
usual and may lead to acute shortages for 
essential commodities in the market.
Not only for the B2C market, but even in 
the B2B market, these players with 
essential inputs may be advised to deal 
with these products on a 
non-discriminatory basis.

Thus, the role of the CCI as a market 
regulator is of utmost relevance right now.
While the CCI is closed as far as filings are 
concerned, there is no exemption
from the antitrust scrutiny for businesses 
during these unprecedented times.
The CCI in this regard has allowed an 
exception for e-filings of information under 
the Competition Act which would include 
anti-competitive practices in relation to 
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Under Section 6 of the Act, parties to 
mergers / acquisitions / amalgamations
which trigger the jurisdictional thresholds 
under Section 5 of the Act (i.e.
combinations), are required to notify the 
transaction(s) to the CCI. Although the
30-day deadline for notifying a 
combination to the CCI was done away 
with vide a notification dated 29th June, 
2017, every notifiable combination must,
nonetheless, be approved before it is 
consummated. If a party or parties to the
combination consummate the 
combination before receiving the CCI’s 
approval, the party or parties may be 
subject to penalties for gun-jumping. In 
the present scenario as well, no 
combination should be consummated by 
any party until and unless the CCI approves 
the same.

In accordance with the CCI’s circular dated 
31st March, 2020, parties who had
filed their notices till 20th March, 2020 may 
receive approval / the decision of the CCI 
with respect to their combination in the 
near future. Further, parties to a
‘green channel’ combination may file their 
notices with the CCI even during this
lockdown and may receive deemed 
approval. However, parties who may have
entered into a combination after 20 th 
March, 2020 would have no option but to
wait till the CCI approves the transaction, 
which may take some time longer than

essential commodities or services or the 
supply chain for essential commodities or 
services. The CCI is well equipped to allow 
e-filings and remote hearings with respect 
to such exceptional cases, which may have 
an impact on the wider public interest and 
grant urgent interim orders, if required.

As discussed above, global antitrust 
authorities in the European Union, Italy,
Poland, Norway, China and South Korea 
have stepped up enforcement to
prevent anti-competitive and unfair trade 
practices during this crisis. The Polish
antitrust authorities, for instance, recently 
initiated proceedings against wholesalers, 
who terminated their contracts for 
supplying surgical masks to hospitals, in 
order to raise prices and sell them in the 
open market. The Italian authorities have 
initiated actions against Amazon and ebay 
against excessive price rise of hand 
sanitizers and masks. The Dutch authority, 
Spanish authority and Competition 
Markets Authority, UK has recently stated 
that it shall closely monitor the behavior of 
traders and suppliers to ensure that they 
do not exploit the current situation. The US 
Department of Justice (Antitrust Division), 
in a similar vein, has cautioned the 
business community against violating 
antitrust laws in the manufacture, 
distribution and/or sale of public health 
products. The CCI may also consider 
issuing specific guidelines to ensure that 
anti-competitive practices with respect to 
essential services are not carried out.

Another issue which may require the CCI’s 
urgent intervention is that of
legitimizing collaboration agreements for 
the distribution, supply, production or
manufacture of essential products and 
services like medicines, masks,
sanitizers, and other essential amenities, 
amongst market players who are
traditionally competitors, to meet the 
demand across the country during the
times of crisis. While the production of 
such essential amenities is allowed during
lock down, it is operating at 50% of its 
capacity and with the supply chain 
affected, it cannot be ruled out that such 
essential services do not reach consumers 
in time. Thus, it may be a prudent idea to 
allow limited collaboration amongst
competitors to pool in resources (financial 
as well as operational) during this
time. Further, most of the essential goods 
may be used for government
procurement at this time (like masks, 
ventilators, etc. to government hospitals)
and in such a situation, players in this 
segments must be allowed, without any
fear of antitrust actions of cartel later, to 
collaborate with government and with
each other to ensure that public demand is 
met to the extent required. Several
producers and suppliers are aware of the 
fact that they cannot claim immunity
from the application of competition laws 
even in times of such crisis. However,
there is no doubt about the fact that in 
times of possible shortages in the supply
of essential commodities and services, 
allowing collaboration and the pooling of

joint statements to allow such 
collaborations, as long as they are not 
patently anti-competitive. While the 
government is monitoring the situation on 
the ground regularly, CCI should also 
monitor the situation and if required, come 
up with guidelines like that of other 
competition authorities to allow limited
collaborations, if required.

resources of suppliers, producers and even 
those involved in research and
development, may lead to an efficient 
allocation and greater supply of essentials
to consumers.

The US Department of Justice and the US 
Federal Trade Commission, as well
as the European Commission and its 
member states, have respectively issued
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In this current state, numerous questions 
have been raised with respect to the 
operation of competition laws in India and 
the extent to which certain activities
will be liable to the scrutiny of the 
Competition Commission of India (“CCI”). 
We have examined these concepts in 
detail below.

A. APPLICATION OF COMPETITION LAWS 
DURING THE LOCKDOWN

It is imperative to note that regardless of 
the existence of a lockdown and the
limited functioning of antitrust authorities 
during the lockdown, the operation of
the Competition Act, 2002 (“Act”) and the 
rules and regulations made thereunder 
have not been suspended. Businesses 
should be vigilant about ensuring 
compliance with competition laws to 
ensure that they do not attract penalties 
from the CCI when the CCI resumes its 
regular functioning. This is especially 
significant for major players in essential 
sectors, such as healthcare, who may face 
heavier penalties than usual for violations 
under the Act during this period of crisis.

B. OPERATION OF THE CCI IN LIGHT OF 
COVID-19

The CCI, on 23 rd March, 2020 had released 
a circular suspending all filings of
information under Section 3 
(anti-competitive agreements) and Section 
4 (abuse of dominance), as well as merger 
filings under Section 6 of the Act, 

submissions before the Director General 
and pre-filing consultations till 31st March, 
2020. The CCI had also decided to adjourn 
all pending matters till 31st March, 2020.

Subsequently, on 31st March, 2020, the CCI, 
in continuation of its circular dated
23 rd March, 2020, passed a new circular 
which allowed it to resume functioning
upto a limited extent with respect to 
combination filings and scrutiny. The CCI
has now allowed parties to a combination, 
who are availing of the ‘Green
Channel’ route, to electronically file their 
notices with the CCI between 10 am to
5 pm from Monday to Friday, after duly 
paying the fees through the Electronic
Clearance System and attaching soft 
copies of the proof of payment /
confirmation of credit at the time of 
e-filing. The CCI has clarified that it shall
notify the date of filing hard copies of the 
aforesaid combination notices at a
later date. In addition, the CCI has also 
intimated its intention and endeavor to
process the combination notices which 
had been filed before it till 20th March, 
2020, provided parties co-operate with 
furnishing relevant information as and
when requested.

Further, the CCI’s circular dated 31st March, 
2020 has extended its earlier suspension 
on filings under Sections 3 and 4 of the 
Act, as well as any other filing under the 
Act before the CCI or the Director General, 
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PRIVACY AND
DATA PROTECTION



and security measures, falsely asserting
the end-to-end encryption of the service 42 
etc.

The app has catered to the criticism and 
has made improvements in various
areas whereas instances such as these 
highlight that it is imperative for 
companies to conduct appropriate due 
diligence before choosing any online
medium of communication. The 
information being shared through and 
therefore obtained by such apps are not 
limited to personal information but range 
from trade secrets to confidential 
documents. Therefore, it becomes 
necessary to ensure that the medium of 
communication is efficacious and 
trustworthy.

B. LEGAL ASPECT OF PRIVACY AND DATA 
PROTECTION IN INDIA

At the outset, it is pertinent to note that 
India does not have a specific
legislation that governs Privacy or Data 
Protection. The Constitution of India
does not explicitly grant a right to privacy 
as a fundamental right whereas, it is
imperative to note that the Courts have 
read the right as implicit into the existing
fundamental rights of Freedom of speech 
and expression under Article 19(1)(a)
and Right to life and personal liberty under 
Article 21. The Supreme Court of
India in the landmark case of Justice KS 
Puttaswamy (Retd.) & Anr. Vs. Union
of India and Ors. 43 affirmed the 
constitutional Right to Privacy and 

declared Privacy to be an integral 
component of Part III of the Constitution of 
India subject to reasonable restrictions.

 With regards to Data Protection, the 
relevant laws in India in regard to
COVID-19 and WFH is the Information 
Technology Act, 2000 (“IT Act”). It is an act 
to provide legal recognition for transac-
tions carried out by means of electronic 
data interchange and other means of 
electronic communication, and storage of
information to facilitate electronic filing of 
documents with the Government 
agencies.

Further, the Government of India has 
notified the Information Technology
(Reasonable Security Practices and 
Procedures and Sensitive Personal Data or
Information) Rules, 2011 (“IT Rules”) which 
deals with the protection of “Sensitive
Personal Data or Information of a person”. 
The rules provide for reasonable
security practices and procedures, which a 
body corporate or any person on
behalf of a body corporate is required to 
follow while dealing with & Personal
sensitive data or information” in 
accordance to its collection, receipt,
possession, storage, etc. In case of any 
breach, the body corporate or any other
person acting on behalf of body corporate, 
may be held liable to pay damages to the 
person so affected. 44 It is pertinent to note 
that Sensitive personal data or
Information of a person refers to 
information such as a) Passwords; b) 
Financial information such as bank 

become a law in India.

D. SUGGESTIONS TO COMPANIES

In the current scenario, it becomes impera-
tive for companies to develop/review WFH 
policies to incorporate measures to deal 
with various contingencies that may arise 
during the current time. It is imperative to 
note that requirements such as switching 
on the web camera while working, and 
related practices are to be included in the 
WFH policies.

Further, it is also necessary to obtain 
consent from clients, if necessary, before
sharing data with employees during WFH 
practice. Companies may also
negotiate with clients and differentiate 
between data which is confidential i.e.
data which shall be shared exclusively with 
a certain group of employees
against data which can be shared with all 
the relevant employees attached to
the project and administrative staff for 
purposes such as record keeping.

It is also necessary to make the employees 
aware or reminded about the
confidential data handling protocols, 
usage of Virtual Private Network (“VPN”)
etc. It may also be necessary to move and 
organize all the required data to a
cloud platform which can be accessed only 
by employees. Employees must also be 
mandated to save all company-related 
data on cloud and any information must 
not be stored on hard drives. 

Dissemination of confidential information 
generated or stored during the WFH 
Period will be the sole liability of the 
employees and an actionable cause for 
termination of employment without notice 
and also make him/her liable for additional 
measures available in law. 

We would, however, urge the reader to 

note that this booklet is updated till 15th 
April, 2020 and may be subject to changes 
at a later point of time-based on future 
developments. Businesses must stay in 
regular touch with their legal counsels and 
advocates to keep up with the changing 
situation and may seek appropriate legal 
advice accordingly.

on how they are using personal data.
ii. Right of access - It refers to the right to 
be informed about an individual’s
informtion and how it is processed.
iii. Right of rectification – It refers to the 
right of individuals to rectify personal
data if deemed inaccurate or incomplete.
iv. Right to erasure – It refers to the right of 
getting the personal data deleted or
removed without any specific reason by an 
individual.
v. Right to restrict processing – It refers to 
the right of an individual to block or 
suppress the processing of her/his personal 
data.
vi. Right to data portability – It refers to the 
right of an individual to retain and reuse 
their personal data for their own use.
vii. Right to object - It refers to the right of 
an individual to object towards the use
of their personal data. Whereas, this can be 
exercised only in limited circumstances.
viii. Rights of automated decision making 
and profiling – It refers to the safeguards in 
order to protect individuals against the risk 
associated with potentially damaging 
decisions made without human 
intervention.

The proposed PDP bill also gives priority to 
individual rights on data protection and 
makes it mandatory to obtain consent 
before collecting, processing and sharing 
personal information. The non-binding 
recommendations of the JPC are awaited 
and it is to be seen whether the 
recommendations will be accepted and 
how individual rights will be safeguarded 
in the bill which will be finally passed to
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COVID-19 pandemic has restricted the 
physical movement of people to their
homes, therefore many companies have 
adopted policies and remote work
practices that require or allow their 
employees to work from home (“WFH”) in
situations where their responsibilities can 
be managed off-premise. It is imperative to 
note that owing to the technological 
advancements, remote working and WFH 
have become a viable and increasingly 
popular choice of employers for the past 
few years. The viability of the option of 
working from has been tested extensively 
during the COVID-19 crisis. Various 
companies may have thus realized the 
benefits of providing the facility of “work 
from home” such as reduction of fixed 
costs etc. and may incorporate WFH as a 
permanent feature.

Whereas while doing so, the companies 
will have to consider various issues
relating to privacy and data protection. 
These are times when employees WFH
have considerable access to information 
belonging to their employer. Contrarily,
the employers have implemented 
additional mechanisms to track the 
working of their employees. It is imperative 
to note that the mediums of 
communication used to conduct the task 
of WFH itself pose various challenges 
which can be ascertained from the 
following example.

A. ZOOM APP INCIDENT

An app named Zoom suddenly became 

the video meeting service of choice of 
several companies. The popularity is 
evident from the fact that daily 
participants in the platform surged from 10 
million in December to 200 million in 
March. Whereas, the app has also 
presented various privacy risks that came 
to light only after it had gained substantial 
popularity. On March 26, an investigation
revealed that Zoom’s iOS app was sending 
user analytics data to Facebook.
This was even being done for users who 
didn’t have any Facebook account. 35

Thereafter, various cases of 
“Zoombombing” were reported which is a 
term that refers to an act of disruption of 
meetings by uninvited attendees with hate 
or pornographic content. After incidents of 
Zoombombings, the Federal Bureau of
Investigation (“FBI”) had to issue a public 
warning about Zoom’s security
vulnerabilities. 36 Discovery of various 
additional flaws such as leakage of users’
email addresses and photos 37 , along with 
recordings of Zoom calls surfaced on
the open web. 38 It was even found that the 
Zoom’s call data was being sent to
them without any “end-to-end encryption” 
contrary to the promise made by Zoom
in its marketing. 39

The app was therefore banned by several 
companies such as Google, and
Space X. It is pertinent to note that in the 
United States (“US”), several lawsuits have 
also been filed in which the Zoom app has 
been accused of violating data protection 
law 40 , sharing users’ personal information 
with Facebook 41 , inadequate data privacy 
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account number, credit card or debit card 
number, c) Physical, physiological and 
mental health condition, d) Sexual 
orientation e) Medical records, f) Biometric 
information etc.

There are various provisions in the Act 
which imposes penalties such as
damages or imprisonment prescribed by 
Section 43A of the Act through which,
a body corporate which possesses, deals or 
handles any sensitive personal
data or information, and is negligent in 
implementing and maintaining
reasonable security practices resulting in 
wrongful loss or wrongful gain to any
person, can be held liable to pay damages 
to the affected person. Further,
under section 72A of the Act, disclosure of 
information, knowingly and
intentionally, without the consent of the 
person concerned and in breach of the
lawful contract has been also made 
punishable with imprisonment for a term
extending to three years and fine 
extending to Rs 5,00,000.

C. ISSUES DURING COVID-19 PANDEMIC

There are several issues which are arising 
during WFH activities in COVID-19
scenario. As per media reports, numerous 
digital surveillance methods are
being adopted in order to ensure that 
employees are truly working instead of
relaxing. This involves checking workers’ 
web browsing history, app downloads,
or monitoring how long a computer lies 
idle. It is reported that cyber security

firms are being requested for Mobile 
Device Management (MDM) which refers
to a tool through which employers can 
read data, take over screens, or even
remotely wipe sensitive data. Further, the 
report also states that companies are
insisting employees to keep their web 
camera on during working hours. 45 It is
pertinent to note that the above 
mentioned Act and Rules do not 
specifically cater to these situations.

However, it is imperative to note that in 
2017, the Government of India,
formed a committee of experts led by 
retired Supreme Court Justice BN
Srikrishna. to study the issues related to 
data protection in the country. The
committee submitted a draft of the 
Personal Data Protection Bill (“PDP Bill”) in
July 2018 and placed it for public, 
stakeholders, Ministers and other experts’
feedback. Thereafter, in December 2019, a 
revised bill was submitted in the Lok
Sabha which was sent to a Joint 
Parliamentary Committee (“JPC”) for 
further deliberations.

It is pertinent to note that various compa-
nies in India engage with European
Companies. In Europe, companies adhere 
to General Data Protection Rules
(“GDPR”) which is a dedicated law on data 
protection and privacy. It also
outlines eight individual rights such as:
i. Right to be informed – It refers to the 
right which imposes a duty on the
organisations to be completely transparent 



and security measures, falsely asserting
the end-to-end encryption of the service 42 
etc.

The app has catered to the criticism and 
has made improvements in various
areas whereas instances such as these 
highlight that it is imperative for 
companies to conduct appropriate due 
diligence before choosing any online
medium of communication. The 
information being shared through and 
therefore obtained by such apps are not 
limited to personal information but range 
from trade secrets to confidential 
documents. Therefore, it becomes 
necessary to ensure that the medium of 
communication is efficacious and 
trustworthy.

B. LEGAL ASPECT OF PRIVACY AND DATA 
PROTECTION IN INDIA

At the outset, it is pertinent to note that 
India does not have a specific
legislation that governs Privacy or Data 
Protection. The Constitution of India
does not explicitly grant a right to privacy 
as a fundamental right whereas, it is
imperative to note that the Courts have 
read the right as implicit into the existing
fundamental rights of Freedom of speech 
and expression under Article 19(1)(a)
and Right to life and personal liberty under 
Article 21. The Supreme Court of
India in the landmark case of Justice KS 
Puttaswamy (Retd.) & Anr. Vs. Union
of India and Ors. 43 affirmed the 
constitutional Right to Privacy and 

declared Privacy to be an integral 
component of Part III of the Constitution of 
India subject to reasonable restrictions.

 With regards to Data Protection, the 
relevant laws in India in regard to
COVID-19 and WFH is the Information 
Technology Act, 2000 (“IT Act”). It is an act 
to provide legal recognition for transac-
tions carried out by means of electronic 
data interchange and other means of 
electronic communication, and storage of
information to facilitate electronic filing of 
documents with the Government 
agencies.

Further, the Government of India has 
notified the Information Technology
(Reasonable Security Practices and 
Procedures and Sensitive Personal Data or
Information) Rules, 2011 (“IT Rules”) which 
deals with the protection of “Sensitive
Personal Data or Information of a person”. 
The rules provide for reasonable
security practices and procedures, which a 
body corporate or any person on
behalf of a body corporate is required to 
follow while dealing with & Personal
sensitive data or information” in 
accordance to its collection, receipt,
possession, storage, etc. In case of any 
breach, the body corporate or any other
person acting on behalf of body corporate, 
may be held liable to pay damages to the 
person so affected. 44 It is pertinent to note 
that Sensitive personal data or
Information of a person refers to 
information such as a) Passwords; b) 
Financial information such as bank 

39

become a law in India.

D. SUGGESTIONS TO COMPANIES

In the current scenario, it becomes impera-
tive for companies to develop/review WFH 
policies to incorporate measures to deal 
with various contingencies that may arise 
during the current time. It is imperative to 
note that requirements such as switching 
on the web camera while working, and 
related practices are to be included in the 
WFH policies.

Further, it is also necessary to obtain 
consent from clients, if necessary, before
sharing data with employees during WFH 
practice. Companies may also
negotiate with clients and differentiate 
between data which is confidential i.e.
data which shall be shared exclusively with 
a certain group of employees
against data which can be shared with all 
the relevant employees attached to
the project and administrative staff for 
purposes such as record keeping.

It is also necessary to make the employees 
aware or reminded about the
confidential data handling protocols, 
usage of Virtual Private Network (“VPN”)
etc. It may also be necessary to move and 
organize all the required data to a
cloud platform which can be accessed only 
by employees. Employees must also be 
mandated to save all company-related 
data on cloud and any information must 
not be stored on hard drives. 

Dissemination of confidential information 
generated or stored during the WFH 
Period will be the sole liability of the 
employees and an actionable cause for 
termination of employment without notice 
and also make him/her liable for additional 
measures available in law. 

We would, however, urge the reader to 

note that this booklet is updated till 15th 
April, 2020 and may be subject to changes 
at a later point of time-based on future 
developments. Businesses must stay in 
regular touch with their legal counsels and 
advocates to keep up with the changing 
situation and may seek appropriate legal 
advice accordingly.

on how they are using personal data.
ii. Right of access - It refers to the right to 
be informed about an individual’s
informtion and how it is processed.
iii. Right of rectification – It refers to the 
right of individuals to rectify personal
data if deemed inaccurate or incomplete.
iv. Right to erasure – It refers to the right of 
getting the personal data deleted or
removed without any specific reason by an 
individual.
v. Right to restrict processing – It refers to 
the right of an individual to block or 
suppress the processing of her/his personal 
data.
vi. Right to data portability – It refers to the 
right of an individual to retain and reuse 
their personal data for their own use.
vii. Right to object - It refers to the right of 
an individual to object towards the use
of their personal data. Whereas, this can be 
exercised only in limited circumstances.
viii. Rights of automated decision making 
and profiling – It refers to the safeguards in 
order to protect individuals against the risk 
associated with potentially damaging 
decisions made without human 
intervention.

The proposed PDP bill also gives priority to 
individual rights on data protection and 
makes it mandatory to obtain consent 
before collecting, processing and sharing 
personal information. The non-binding 
recommendations of the JPC are awaited 
and it is to be seen whether the 
recommendations will be accepted and 
how individual rights will be safeguarded 
in the bill which will be finally passed to

COVID-19 pandemic has restricted the 
physical movement of people to their
homes, therefore many companies have 
adopted policies and remote work
practices that require or allow their 
employees to work from home (“WFH”) in
situations where their responsibilities can 
be managed off-premise. It is imperative to 
note that owing to the technological 
advancements, remote working and WFH 
have become a viable and increasingly 
popular choice of employers for the past 
few years. The viability of the option of 
working from has been tested extensively 
during the COVID-19 crisis. Various 
companies may have thus realized the 
benefits of providing the facility of “work 
from home” such as reduction of fixed 
costs etc. and may incorporate WFH as a 
permanent feature.

Whereas while doing so, the companies 
will have to consider various issues
relating to privacy and data protection. 
These are times when employees WFH
have considerable access to information 
belonging to their employer. Contrarily,
the employers have implemented 
additional mechanisms to track the 
working of their employees. It is imperative 
to note that the mediums of 
communication used to conduct the task 
of WFH itself pose various challenges 
which can be ascertained from the 
following example.

A. ZOOM APP INCIDENT

An app named Zoom suddenly became 

the video meeting service of choice of 
several companies. The popularity is 
evident from the fact that daily 
participants in the platform surged from 10 
million in December to 200 million in 
March. Whereas, the app has also 
presented various privacy risks that came 
to light only after it had gained substantial 
popularity. On March 26, an investigation
revealed that Zoom’s iOS app was sending 
user analytics data to Facebook.
This was even being done for users who 
didn’t have any Facebook account. 35

Thereafter, various cases of 
“Zoombombing” were reported which is a 
term that refers to an act of disruption of 
meetings by uninvited attendees with hate 
or pornographic content. After incidents of 
Zoombombings, the Federal Bureau of
Investigation (“FBI”) had to issue a public 
warning about Zoom’s security
vulnerabilities. 36 Discovery of various 
additional flaws such as leakage of users’
email addresses and photos 37 , along with 
recordings of Zoom calls surfaced on
the open web. 38 It was even found that the 
Zoom’s call data was being sent to
them without any “end-to-end encryption” 
contrary to the promise made by Zoom
in its marketing. 39

The app was therefore banned by several 
companies such as Google, and
Space X. It is pertinent to note that in the 
United States (“US”), several lawsuits have 
also been filed in which the Zoom app has 
been accused of violating data protection 
law 40 , sharing users’ personal information 
with Facebook 41 , inadequate data privacy 

PRIVACY AND DATA PROTECTION

account number, credit card or debit card 
number, c) Physical, physiological and 
mental health condition, d) Sexual 
orientation e) Medical records, f) Biometric 
information etc.

There are various provisions in the Act 
which imposes penalties such as
damages or imprisonment prescribed by 
Section 43A of the Act through which,
a body corporate which possesses, deals or 
handles any sensitive personal
data or information, and is negligent in 
implementing and maintaining
reasonable security practices resulting in 
wrongful loss or wrongful gain to any
person, can be held liable to pay damages 
to the affected person. Further,
under section 72A of the Act, disclosure of 
information, knowingly and
intentionally, without the consent of the 
person concerned and in breach of the
lawful contract has been also made 
punishable with imprisonment for a term
extending to three years and fine 
extending to Rs 5,00,000.

C. ISSUES DURING COVID-19 PANDEMIC

There are several issues which are arising 
during WFH activities in COVID-19
scenario. As per media reports, numerous 
digital surveillance methods are
being adopted in order to ensure that 
employees are truly working instead of
relaxing. This involves checking workers’ 
web browsing history, app downloads,
or monitoring how long a computer lies 
idle. It is reported that cyber security

firms are being requested for Mobile 
Device Management (MDM) which refers
to a tool through which employers can 
read data, take over screens, or even
remotely wipe sensitive data. Further, the 
report also states that companies are
insisting employees to keep their web 
camera on during working hours. 45 It is
pertinent to note that the above 
mentioned Act and Rules do not 
specifically cater to these situations.

However, it is imperative to note that in 
2017, the Government of India,
formed a committee of experts led by 
retired Supreme Court Justice BN
Srikrishna. to study the issues related to 
data protection in the country. The
committee submitted a draft of the 
Personal Data Protection Bill (“PDP Bill”) in
July 2018 and placed it for public, 
stakeholders, Ministers and other experts’
feedback. Thereafter, in December 2019, a 
revised bill was submitted in the Lok
Sabha which was sent to a Joint 
Parliamentary Committee (“JPC”) for 
further deliberations.

It is pertinent to note that various compa-
nies in India engage with European
Companies. In Europe, companies adhere 
to General Data Protection Rules
(“GDPR”) which is a dedicated law on data 
protection and privacy. It also
outlines eight individual rights such as:
i. Right to be informed – It refers to the 
right which imposes a duty on the
organisations to be completely transparent 



and security measures, falsely asserting
the end-to-end encryption of the service 42 
etc.

The app has catered to the criticism and 
has made improvements in various
areas whereas instances such as these 
highlight that it is imperative for 
companies to conduct appropriate due 
diligence before choosing any online
medium of communication. The 
information being shared through and 
therefore obtained by such apps are not 
limited to personal information but range 
from trade secrets to confidential 
documents. Therefore, it becomes 
necessary to ensure that the medium of 
communication is efficacious and 
trustworthy.

B. LEGAL ASPECT OF PRIVACY AND DATA 
PROTECTION IN INDIA

At the outset, it is pertinent to note that 
India does not have a specific
legislation that governs Privacy or Data 
Protection. The Constitution of India
does not explicitly grant a right to privacy 
as a fundamental right whereas, it is
imperative to note that the Courts have 
read the right as implicit into the existing
fundamental rights of Freedom of speech 
and expression under Article 19(1)(a)
and Right to life and personal liberty under 
Article 21. The Supreme Court of
India in the landmark case of Justice KS 
Puttaswamy (Retd.) & Anr. Vs. Union
of India and Ors. 43 affirmed the 
constitutional Right to Privacy and 

declared Privacy to be an integral 
component of Part III of the Constitution of 
India subject to reasonable restrictions.

 With regards to Data Protection, the 
relevant laws in India in regard to
COVID-19 and WFH is the Information 
Technology Act, 2000 (“IT Act”). It is an act 
to provide legal recognition for transac-
tions carried out by means of electronic 
data interchange and other means of 
electronic communication, and storage of
information to facilitate electronic filing of 
documents with the Government 
agencies.

Further, the Government of India has 
notified the Information Technology
(Reasonable Security Practices and 
Procedures and Sensitive Personal Data or
Information) Rules, 2011 (“IT Rules”) which 
deals with the protection of “Sensitive
Personal Data or Information of a person”. 
The rules provide for reasonable
security practices and procedures, which a 
body corporate or any person on
behalf of a body corporate is required to 
follow while dealing with & Personal
sensitive data or information” in 
accordance to its collection, receipt,
possession, storage, etc. In case of any 
breach, the body corporate or any other
person acting on behalf of body corporate, 
may be held liable to pay damages to the 
person so affected. 44 It is pertinent to note 
that Sensitive personal data or
Information of a person refers to 
information such as a) Passwords; b) 
Financial information such as bank 
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become a law in India.

D. SUGGESTIONS TO COMPANIES

In the current scenario, it becomes impera-
tive for companies to develop/review WFH 
policies to incorporate measures to deal 
with various contingencies that may arise 
during the current time. It is imperative to 
note that requirements such as switching 
on the web camera while working, and 
related practices are to be included in the 
WFH policies.

Further, it is also necessary to obtain 
consent from clients, if necessary, before
sharing data with employees during WFH 
practice. Companies may also
negotiate with clients and differentiate 
between data which is confidential i.e.
data which shall be shared exclusively with 
a certain group of employees
against data which can be shared with all 
the relevant employees attached to
the project and administrative staff for 
purposes such as record keeping.

It is also necessary to make the employees 
aware or reminded about the
confidential data handling protocols, 
usage of Virtual Private Network (“VPN”)
etc. It may also be necessary to move and 
organize all the required data to a
cloud platform which can be accessed only 
by employees. Employees must also be 
mandated to save all company-related 
data on cloud and any information must 
not be stored on hard drives. 

Dissemination of confidential information 
generated or stored during the WFH 
Period will be the sole liability of the 
employees and an actionable cause for 
termination of employment without notice 
and also make him/her liable for additional 
measures available in law. 

We would, however, urge the reader to 

note that this booklet is updated till 15th 
April, 2020 and may be subject to changes 
at a later point of time-based on future 
developments. Businesses must stay in 
regular touch with their legal counsels and 
advocates to keep up with the changing 
situation and may seek appropriate legal 
advice accordingly.

on how they are using personal data.
ii. Right of access - It refers to the right to 
be informed about an individual’s
informtion and how it is processed.
iii. Right of rectification – It refers to the 
right of individuals to rectify personal
data if deemed inaccurate or incomplete.
iv. Right to erasure – It refers to the right of 
getting the personal data deleted or
removed without any specific reason by an 
individual.
v. Right to restrict processing – It refers to 
the right of an individual to block or 
suppress the processing of her/his personal 
data.
vi. Right to data portability – It refers to the 
right of an individual to retain and reuse 
their personal data for their own use.
vii. Right to object - It refers to the right of 
an individual to object towards the use
of their personal data. Whereas, this can be 
exercised only in limited circumstances.
viii. Rights of automated decision making 
and profiling – It refers to the safeguards in 
order to protect individuals against the risk 
associated with potentially damaging 
decisions made without human 
intervention.

The proposed PDP bill also gives priority to 
individual rights on data protection and 
makes it mandatory to obtain consent 
before collecting, processing and sharing 
personal information. The non-binding 
recommendations of the JPC are awaited 
and it is to be seen whether the 
recommendations will be accepted and 
how individual rights will be safeguarded 
in the bill which will be finally passed to

COVID-19 pandemic has restricted the 
physical movement of people to their
homes, therefore many companies have 
adopted policies and remote work
practices that require or allow their 
employees to work from home (“WFH”) in
situations where their responsibilities can 
be managed off-premise. It is imperative to 
note that owing to the technological 
advancements, remote working and WFH 
have become a viable and increasingly 
popular choice of employers for the past 
few years. The viability of the option of 
working from has been tested extensively 
during the COVID-19 crisis. Various 
companies may have thus realized the 
benefits of providing the facility of “work 
from home” such as reduction of fixed 
costs etc. and may incorporate WFH as a 
permanent feature.

Whereas while doing so, the companies 
will have to consider various issues
relating to privacy and data protection. 
These are times when employees WFH
have considerable access to information 
belonging to their employer. Contrarily,
the employers have implemented 
additional mechanisms to track the 
working of their employees. It is imperative 
to note that the mediums of 
communication used to conduct the task 
of WFH itself pose various challenges 
which can be ascertained from the 
following example.

A. ZOOM APP INCIDENT

An app named Zoom suddenly became 

the video meeting service of choice of 
several companies. The popularity is 
evident from the fact that daily 
participants in the platform surged from 10 
million in December to 200 million in 
March. Whereas, the app has also 
presented various privacy risks that came 
to light only after it had gained substantial 
popularity. On March 26, an investigation
revealed that Zoom’s iOS app was sending 
user analytics data to Facebook.
This was even being done for users who 
didn’t have any Facebook account. 35

Thereafter, various cases of 
“Zoombombing” were reported which is a 
term that refers to an act of disruption of 
meetings by uninvited attendees with hate 
or pornographic content. After incidents of 
Zoombombings, the Federal Bureau of
Investigation (“FBI”) had to issue a public 
warning about Zoom’s security
vulnerabilities. 36 Discovery of various 
additional flaws such as leakage of users’
email addresses and photos 37 , along with 
recordings of Zoom calls surfaced on
the open web. 38 It was even found that the 
Zoom’s call data was being sent to
them without any “end-to-end encryption” 
contrary to the promise made by Zoom
in its marketing. 39

The app was therefore banned by several 
companies such as Google, and
Space X. It is pertinent to note that in the 
United States (“US”), several lawsuits have 
also been filed in which the Zoom app has 
been accused of violating data protection 
law 40 , sharing users’ personal information 
with Facebook 41 , inadequate data privacy 

account number, credit card or debit card 
number, c) Physical, physiological and 
mental health condition, d) Sexual 
orientation e) Medical records, f) Biometric 
information etc.

There are various provisions in the Act 
which imposes penalties such as
damages or imprisonment prescribed by 
Section 43A of the Act through which,
a body corporate which possesses, deals or 
handles any sensitive personal
data or information, and is negligent in 
implementing and maintaining
reasonable security practices resulting in 
wrongful loss or wrongful gain to any
person, can be held liable to pay damages 
to the affected person. Further,
under section 72A of the Act, disclosure of 
information, knowingly and
intentionally, without the consent of the 
person concerned and in breach of the
lawful contract has been also made 
punishable with imprisonment for a term
extending to three years and fine 
extending to Rs 5,00,000.

C. ISSUES DURING COVID-19 PANDEMIC

There are several issues which are arising 
during WFH activities in COVID-19
scenario. As per media reports, numerous 
digital surveillance methods are
being adopted in order to ensure that 
employees are truly working instead of
relaxing. This involves checking workers’ 
web browsing history, app downloads,
or monitoring how long a computer lies 
idle. It is reported that cyber security

firms are being requested for Mobile 
Device Management (MDM) which refers
to a tool through which employers can 
read data, take over screens, or even
remotely wipe sensitive data. Further, the 
report also states that companies are
insisting employees to keep their web 
camera on during working hours. 45 It is
pertinent to note that the above 
mentioned Act and Rules do not 
specifically cater to these situations.

However, it is imperative to note that in 
2017, the Government of India,
formed a committee of experts led by 
retired Supreme Court Justice BN
Srikrishna. to study the issues related to 
data protection in the country. The
committee submitted a draft of the 
Personal Data Protection Bill (“PDP Bill”) in
July 2018 and placed it for public, 
stakeholders, Ministers and other experts’
feedback. Thereafter, in December 2019, a 
revised bill was submitted in the Lok
Sabha which was sent to a Joint 
Parliamentary Committee (“JPC”) for 
further deliberations.

It is pertinent to note that various compa-
nies in India engage with European
Companies. In Europe, companies adhere 
to General Data Protection Rules
(“GDPR”) which is a dedicated law on data 
protection and privacy. It also
outlines eight individual rights such as:
i. Right to be informed – It refers to the 
right which imposes a duty on the
organisations to be completely transparent 
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and security measures, falsely asserting
the end-to-end encryption of the service 42 
etc.

The app has catered to the criticism and 
has made improvements in various
areas whereas instances such as these 
highlight that it is imperative for 
companies to conduct appropriate due 
diligence before choosing any online
medium of communication. The 
information being shared through and 
therefore obtained by such apps are not 
limited to personal information but range 
from trade secrets to confidential 
documents. Therefore, it becomes 
necessary to ensure that the medium of 
communication is efficacious and 
trustworthy.

B. LEGAL ASPECT OF PRIVACY AND DATA 
PROTECTION IN INDIA

At the outset, it is pertinent to note that 
India does not have a specific
legislation that governs Privacy or Data 
Protection. The Constitution of India
does not explicitly grant a right to privacy 
as a fundamental right whereas, it is
imperative to note that the Courts have 
read the right as implicit into the existing
fundamental rights of Freedom of speech 
and expression under Article 19(1)(a)
and Right to life and personal liberty under 
Article 21. The Supreme Court of
India in the landmark case of Justice KS 
Puttaswamy (Retd.) & Anr. Vs. Union
of India and Ors. 43 affirmed the 
constitutional Right to Privacy and 

declared Privacy to be an integral 
component of Part III of the Constitution of 
India subject to reasonable restrictions.

 With regards to Data Protection, the 
relevant laws in India in regard to
COVID-19 and WFH is the Information 
Technology Act, 2000 (“IT Act”). It is an act 
to provide legal recognition for transac-
tions carried out by means of electronic 
data interchange and other means of 
electronic communication, and storage of
information to facilitate electronic filing of 
documents with the Government 
agencies.

Further, the Government of India has 
notified the Information Technology
(Reasonable Security Practices and 
Procedures and Sensitive Personal Data or
Information) Rules, 2011 (“IT Rules”) which 
deals with the protection of “Sensitive
Personal Data or Information of a person”. 
The rules provide for reasonable
security practices and procedures, which a 
body corporate or any person on
behalf of a body corporate is required to 
follow while dealing with & Personal
sensitive data or information” in 
accordance to its collection, receipt,
possession, storage, etc. In case of any 
breach, the body corporate or any other
person acting on behalf of body corporate, 
may be held liable to pay damages to the 
person so affected. 44 It is pertinent to note 
that Sensitive personal data or
Information of a person refers to 
information such as a) Passwords; b) 
Financial information such as bank 
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become a law in India.

D. SUGGESTIONS TO COMPANIES

In the current scenario, it becomes impera-
tive for companies to develop/review WFH 
policies to incorporate measures to deal 
with various contingencies that may arise 
during the current time. It is imperative to 
note that requirements such as switching 
on the web camera while working, and 
related practices are to be included in the 
WFH policies.

Further, it is also necessary to obtain 
consent from clients, if necessary, before
sharing data with employees during WFH 
practice. Companies may also
negotiate with clients and differentiate 
between data which is confidential i.e.
data which shall be shared exclusively with 
a certain group of employees
against data which can be shared with all 
the relevant employees attached to
the project and administrative staff for 
purposes such as record keeping.

It is also necessary to make the employees 
aware or reminded about the
confidential data handling protocols, 
usage of Virtual Private Network (“VPN”)
etc. It may also be necessary to move and 
organize all the required data to a
cloud platform which can be accessed only 
by employees. Employees must also be 
mandated to save all company-related 
data on cloud and any information must 
not be stored on hard drives. 

Dissemination of confidential information 
generated or stored during the WFH 
Period will be the sole liability of the 
employees and an actionable cause for 
termination of employment without notice 
and also make him/her liable for additional 
measures available in law. 

We would, however, urge the reader to 

note that this booklet is updated till 15th 
April, 2020 and may be subject to changes 
at a later point of time-based on future 
developments. Businesses must stay in 
regular touch with their legal counsels and 
advocates to keep up with the changing 
situation and may seek appropriate legal 
advice accordingly.

    

       

on how they are using personal data.
ii. Right of access - It refers to the right to 
be informed about an individual’s
informtion and how it is processed.
iii. Right of rectification – It refers to the 
right of individuals to rectify personal
data if deemed inaccurate or incomplete.
iv. Right to erasure – It refers to the right of 
getting the personal data deleted or
removed without any specific reason by an 
individual.
v. Right to restrict processing – It refers to 
the right of an individual to block or 
suppress the processing of her/his personal 
data.
vi. Right to data portability – It refers to the 
right of an individual to retain and reuse 
their personal data for their own use.
vii. Right to object - It refers to the right of 
an individual to object towards the use
of their personal data. Whereas, this can be 
exercised only in limited circumstances.
viii. Rights of automated decision making 
and profiling – It refers to the safeguards in 
order to protect individuals against the risk 
associated with potentially damaging 
decisions made without human 
intervention.

The proposed PDP bill also gives priority to 
individual rights on data protection and 
makes it mandatory to obtain consent 
before collecting, processing and sharing 
personal information. The non-binding 
recommendations of the JPC are awaited 
and it is to be seen whether the 
recommendations will be accepted and 
how individual rights will be safeguarded 
in the bill which will be finally passed to

PRIVACY AND DATA PROTECTION

COVID-19 pandemic has restricted the 
physical movement of people to their
homes, therefore many companies have 
adopted policies and remote work
practices that require or allow their 
employees to work from home (“WFH”) in
situations where their responsibilities can 
be managed off-premise. It is imperative to 
note that owing to the technological 
advancements, remote working and WFH 
have become a viable and increasingly 
popular choice of employers for the past 
few years. The viability of the option of 
working from has been tested extensively 
during the COVID-19 crisis. Various 
companies may have thus realized the 
benefits of providing the facility of “work 
from home” such as reduction of fixed 
costs etc. and may incorporate WFH as a 
permanent feature.

Whereas while doing so, the companies 
will have to consider various issues
relating to privacy and data protection. 
These are times when employees WFH
have considerable access to information 
belonging to their employer. Contrarily,
the employers have implemented 
additional mechanisms to track the 
working of their employees. It is imperative 
to note that the mediums of 
communication used to conduct the task 
of WFH itself pose various challenges 
which can be ascertained from the 
following example.

A. ZOOM APP INCIDENT

An app named Zoom suddenly became 

the video meeting service of choice of 
several companies. The popularity is 
evident from the fact that daily 
participants in the platform surged from 10 
million in December to 200 million in 
March. Whereas, the app has also 
presented various privacy risks that came 
to light only after it had gained substantial 
popularity. On March 26, an investigation
revealed that Zoom’s iOS app was sending 
user analytics data to Facebook.
This was even being done for users who 
didn’t have any Facebook account. 35

Thereafter, various cases of 
“Zoombombing” were reported which is a 
term that refers to an act of disruption of 
meetings by uninvited attendees with hate 
or pornographic content. After incidents of 
Zoombombings, the Federal Bureau of
Investigation (“FBI”) had to issue a public 
warning about Zoom’s security
vulnerabilities. 36 Discovery of various 
additional flaws such as leakage of users’
email addresses and photos 37 , along with 
recordings of Zoom calls surfaced on
the open web. 38 It was even found that the 
Zoom’s call data was being sent to
them without any “end-to-end encryption” 
contrary to the promise made by Zoom
in its marketing. 39

The app was therefore banned by several 
companies such as Google, and
Space X. It is pertinent to note that in the 
United States (“US”), several lawsuits have 
also been filed in which the Zoom app has 
been accused of violating data protection 
law 40 , sharing users’ personal information 
with Facebook 41 , inadequate data privacy 

account number, credit card or debit card 
number, c) Physical, physiological and 
mental health condition, d) Sexual 
orientation e) Medical records, f) Biometric 
information etc.

There are various provisions in the Act 
which imposes penalties such as
damages or imprisonment prescribed by 
Section 43A of the Act through which,
a body corporate which possesses, deals or 
handles any sensitive personal
data or information, and is negligent in 
implementing and maintaining
reasonable security practices resulting in 
wrongful loss or wrongful gain to any
person, can be held liable to pay damages 
to the affected person. Further,
under section 72A of the Act, disclosure of 
information, knowingly and
intentionally, without the consent of the 
person concerned and in breach of the
lawful contract has been also made 
punishable with imprisonment for a term
extending to three years and fine 
extending to Rs 5,00,000.

C. ISSUES DURING COVID-19 PANDEMIC

There are several issues which are arising 
during WFH activities in COVID-19
scenario. As per media reports, numerous 
digital surveillance methods are
being adopted in order to ensure that 
employees are truly working instead of
relaxing. This involves checking workers’ 
web browsing history, app downloads,
or monitoring how long a computer lies 
idle. It is reported that cyber security

firms are being requested for Mobile 
Device Management (MDM) which refers
to a tool through which employers can 
read data, take over screens, or even
remotely wipe sensitive data. Further, the 
report also states that companies are
insisting employees to keep their web 
camera on during working hours. 45 It is
pertinent to note that the above 
mentioned Act and Rules do not 
specifically cater to these situations.

However, it is imperative to note that in 
2017, the Government of India,
formed a committee of experts led by 
retired Supreme Court Justice BN
Srikrishna. to study the issues related to 
data protection in the country. The
committee submitted a draft of the 
Personal Data Protection Bill (“PDP Bill”) in
July 2018 and placed it for public, 
stakeholders, Ministers and other experts’
feedback. Thereafter, in December 2019, a 
revised bill was submitted in the Lok
Sabha which was sent to a Joint 
Parliamentary Committee (“JPC”) for 
further deliberations.

It is pertinent to note that various compa-
nies in India engage with European
Companies. In Europe, companies adhere 
to General Data Protection Rules
(“GDPR”) which is a dedicated law on data 
protection and privacy. It also
outlines eight individual rights such as:
i. Right to be informed – It refers to the 
right which imposes a duty on the
organisations to be completely transparent 



and security measures, falsely asserting
the end-to-end encryption of the service 42 
etc.

The app has catered to the criticism and 
has made improvements in various
areas whereas instances such as these 
highlight that it is imperative for 
companies to conduct appropriate due 
diligence before choosing any online
medium of communication. The 
information being shared through and 
therefore obtained by such apps are not 
limited to personal information but range 
from trade secrets to confidential 
documents. Therefore, it becomes 
necessary to ensure that the medium of 
communication is efficacious and 
trustworthy.

B. LEGAL ASPECT OF PRIVACY AND DATA 
PROTECTION IN INDIA

At the outset, it is pertinent to note that 
India does not have a specific
legislation that governs Privacy or Data 
Protection. The Constitution of India
does not explicitly grant a right to privacy 
as a fundamental right whereas, it is
imperative to note that the Courts have 
read the right as implicit into the existing
fundamental rights of Freedom of speech 
and expression under Article 19(1)(a)
and Right to life and personal liberty under 
Article 21. The Supreme Court of
India in the landmark case of Justice KS 
Puttaswamy (Retd.) & Anr. Vs. Union
of India and Ors. 43 affirmed the 
constitutional Right to Privacy and 

declared Privacy to be an integral 
component of Part III of the Constitution of 
India subject to reasonable restrictions.

 With regards to Data Protection, the 
relevant laws in India in regard to
COVID-19 and WFH is the Information 
Technology Act, 2000 (“IT Act”). It is an act 
to provide legal recognition for transac-
tions carried out by means of electronic 
data interchange and other means of 
electronic communication, and storage of
information to facilitate electronic filing of 
documents with the Government 
agencies.

Further, the Government of India has 
notified the Information Technology
(Reasonable Security Practices and 
Procedures and Sensitive Personal Data or
Information) Rules, 2011 (“IT Rules”) which 
deals with the protection of “Sensitive
Personal Data or Information of a person”. 
The rules provide for reasonable
security practices and procedures, which a 
body corporate or any person on
behalf of a body corporate is required to 
follow while dealing with & Personal
sensitive data or information” in 
accordance to its collection, receipt,
possession, storage, etc. In case of any 
breach, the body corporate or any other
person acting on behalf of body corporate, 
may be held liable to pay damages to the 
person so affected. 44 It is pertinent to note 
that Sensitive personal data or
Information of a person refers to 
information such as a) Passwords; b) 
Financial information such as bank 
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become a law in India.

D. SUGGESTIONS TO COMPANIES

In the current scenario, it becomes impera-
tive for companies to develop/review WFH 
policies to incorporate measures to deal 
with various contingencies that may arise 
during the current time. It is imperative to 
note that requirements such as switching 
on the web camera while working, and 
related practices are to be included in the 
WFH policies.

Further, it is also necessary to obtain 
consent from clients, if necessary, before
sharing data with employees during WFH 
practice. Companies may also
negotiate with clients and differentiate 
between data which is confidential i.e.
data which shall be shared exclusively with 
a certain group of employees
against data which can be shared with all 
the relevant employees attached to
the project and administrative staff for 
purposes such as record keeping.

It is also necessary to make the employees 
aware or reminded about the
confidential data handling protocols, 
usage of Virtual Private Network (“VPN”)
etc. It may also be necessary to move and 
organize all the required data to a
cloud platform which can be accessed only 
by employees. Employees must also be 
mandated to save all company-related 
data on cloud and any information must 
not be stored on hard drives. 

Dissemination of confidential information 
generated or stored during the WFH 
Period will be the sole liability of the 
employees and an actionable cause for 
termination of employment without notice 
and also make him/her liable for additional 
measures available in law. 

We would, however, urge the reader to 

note that this booklet is updated till 15th 
April, 2020 and may be subject to changes 
at a later point of time-based on future 
developments. Businesses must stay in 
regular touch with their legal counsels and 
advocates to keep up with the changing 
situation and may seek appropriate legal 
advice accordingly.

on how they are using personal data.
ii. Right of access - It refers to the right to 
be informed about an individual’s
informtion and how it is processed.
iii. Right of rectification – It refers to the 
right of individuals to rectify personal
data if deemed inaccurate or incomplete.
iv. Right to erasure – It refers to the right of 
getting the personal data deleted or
removed without any specific reason by an 
individual.
v. Right to restrict processing – It refers to 
the right of an individual to block or 
suppress the processing of her/his personal 
data.
vi. Right to data portability – It refers to the 
right of an individual to retain and reuse 
their personal data for their own use.
vii. Right to object - It refers to the right of 
an individual to object towards the use
of their personal data. Whereas, this can be 
exercised only in limited circumstances.
viii. Rights of automated decision making 
and profiling – It refers to the safeguards in 
order to protect individuals against the risk 
associated with potentially damaging 
decisions made without human 
intervention.

The proposed PDP bill also gives priority to 
individual rights on data protection and 
makes it mandatory to obtain consent 
before collecting, processing and sharing 
personal information. The non-binding 
recommendations of the JPC are awaited 
and it is to be seen whether the 
recommendations will be accepted and 
how individual rights will be safeguarded 
in the bill which will be finally passed to

COVID-19 pandemic has restricted the 
physical movement of people to their
homes, therefore many companies have 
adopted policies and remote work
practices that require or allow their 
employees to work from home (“WFH”) in
situations where their responsibilities can 
be managed off-premise. It is imperative to 
note that owing to the technological 
advancements, remote working and WFH 
have become a viable and increasingly 
popular choice of employers for the past 
few years. The viability of the option of 
working from has been tested extensively 
during the COVID-19 crisis. Various 
companies may have thus realized the 
benefits of providing the facility of “work 
from home” such as reduction of fixed 
costs etc. and may incorporate WFH as a 
permanent feature.

Whereas while doing so, the companies 
will have to consider various issues
relating to privacy and data protection. 
These are times when employees WFH
have considerable access to information 
belonging to their employer. Contrarily,
the employers have implemented 
additional mechanisms to track the 
working of their employees. It is imperative 
to note that the mediums of 
communication used to conduct the task 
of WFH itself pose various challenges 
which can be ascertained from the 
following example.

A. ZOOM APP INCIDENT

An app named Zoom suddenly became 

the video meeting service of choice of 
several companies. The popularity is 
evident from the fact that daily 
participants in the platform surged from 10 
million in December to 200 million in 
March. Whereas, the app has also 
presented various privacy risks that came 
to light only after it had gained substantial 
popularity. On March 26, an investigation
revealed that Zoom’s iOS app was sending 
user analytics data to Facebook.
This was even being done for users who 
didn’t have any Facebook account. 35

Thereafter, various cases of 
“Zoombombing” were reported which is a 
term that refers to an act of disruption of 
meetings by uninvited attendees with hate 
or pornographic content. After incidents of 
Zoombombings, the Federal Bureau of
Investigation (“FBI”) had to issue a public 
warning about Zoom’s security
vulnerabilities. 36 Discovery of various 
additional flaws such as leakage of users’
email addresses and photos 37 , along with 
recordings of Zoom calls surfaced on
the open web. 38 It was even found that the 
Zoom’s call data was being sent to
them without any “end-to-end encryption” 
contrary to the promise made by Zoom
in its marketing. 39

The app was therefore banned by several 
companies such as Google, and
Space X. It is pertinent to note that in the 
United States (“US”), several lawsuits have 
also been filed in which the Zoom app has 
been accused of violating data protection 
law 40 , sharing users’ personal information 
with Facebook 41 , inadequate data privacy 
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account number, credit card or debit card 
number, c) Physical, physiological and 
mental health condition, d) Sexual 
orientation e) Medical records, f) Biometric 
information etc.

There are various provisions in the Act 
which imposes penalties such as
damages or imprisonment prescribed by 
Section 43A of the Act through which,
a body corporate which possesses, deals or 
handles any sensitive personal
data or information, and is negligent in 
implementing and maintaining
reasonable security practices resulting in 
wrongful loss or wrongful gain to any
person, can be held liable to pay damages 
to the affected person. Further,
under section 72A of the Act, disclosure of 
information, knowingly and
intentionally, without the consent of the 
person concerned and in breach of the
lawful contract has been also made 
punishable with imprisonment for a term
extending to three years and fine 
extending to Rs 5,00,000.

C. ISSUES DURING COVID-19 PANDEMIC

There are several issues which are arising 
during WFH activities in COVID-19
scenario. As per media reports, numerous 
digital surveillance methods are
being adopted in order to ensure that 
employees are truly working instead of
relaxing. This involves checking workers’ 
web browsing history, app downloads,
or monitoring how long a computer lies 
idle. It is reported that cyber security

firms are being requested for Mobile 
Device Management (MDM) which refers
to a tool through which employers can 
read data, take over screens, or even
remotely wipe sensitive data. Further, the 
report also states that companies are
insisting employees to keep their web 
camera on during working hours. 45 It is
pertinent to note that the above 
mentioned Act and Rules do not 
specifically cater to these situations.

However, it is imperative to note that in 
2017, the Government of India,
formed a committee of experts led by 
retired Supreme Court Justice BN
Srikrishna. to study the issues related to 
data protection in the country. The
committee submitted a draft of the 
Personal Data Protection Bill (“PDP Bill”) in
July 2018 and placed it for public, 
stakeholders, Ministers and other experts’
feedback. Thereafter, in December 2019, a 
revised bill was submitted in the Lok
Sabha which was sent to a Joint 
Parliamentary Committee (“JPC”) for 
further deliberations.

It is pertinent to note that various compa-
nies in India engage with European
Companies. In Europe, companies adhere 
to General Data Protection Rules
(“GDPR”) which is a dedicated law on data 
protection and privacy. It also
outlines eight individual rights such as:
i. Right to be informed – It refers to the 
right which imposes a duty on the
organisations to be completely transparent 
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